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 Introduction  

  

As a paralegal, you may participate in pre-
complaint investigations on behalf of your 
supervising attorney. The starting point for 
most investigations is a client’s narrative of 
facts and events. 

Typical Order of Investigation: 

• Start with the client’s version of the 
facts to create an Investigatiion 
Plan. 

• Visit the scene. 
• Take illustrative photographs. 
• Collect all documents. 
• Obtain any official records. 
• Interview eyewitnesses. 

o Interview friendly witnesses 
first 

o Interview neutral witnesses second 
o Interview hostile witnesses last* 

• Diagram events 

*You may interview the opposition if they are not represented by a lawyer. 

Investigation Process: 
Unlike “Discovery” procedures, your office will have complete control of the 
investigation process within the boundaries of State and Federal laws. While you 
may be required to share the outcomes of your investigation, you will not be 
required to share your methods or procedures, or non-evidence gathered 
information with the opposition. Evidence you collect will have to be preserved in a 
safe storage that maintains its admissibility and viability in a court of law. You will 
look for inconsistencies between the client’s version and the opponent’s version. 
Whenever possible, test claims and assumptions against physical fact. The client’s 
version of what happened should provide a theory of what, when, where, why, and 
how — the basis of an investigation plan. 

  

Vocabulary 

 
Terms 

 
Review 
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 Lesson  
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Investigation Plan 

 

Like any project, the odds of success are greatly increased if actions are planned to 
a greater extent. Your office will want to work from an investigation plan. In some 
cases, the investigative plan may simply be a to-do list, while in most cases it will be 
detailed enough to provide a framework for building the case file. An investigation 
plan should help you to: 

• Focus on the issues and material facts 
• Prioritize the investigation 
• Avoid false starts 
• Avoid duplication 
• Consider what evidence ought to exist 
• Determine where to look for evidence 

The plan should be flexible in order to accommodate new information as it is 
obtained, and allow modifications to strategies over time. An investigation plan 
should: 

• Identify the material facts that the client needs to prove 
• Identify which facts are disputed 
• Determine the evidence is needed 
• Identify prospective witnesses and prioritize an order for contacting witnesses 
• Determine the types of statements to obtain from witnesses 
• Prioritize an order for the investigation 
• Methods for recording or preserving the collective evidence 
• Specify how to coordinate the investigation with discovery procedures 
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 Lesson  

Interviewing the Witness 

While you must be familiar with the specific legal guidelines of your State, here are 
some of the general processes for interviewing.* You will have to establish a 
comfortable rapport with witnesses. This includes motivating witnesses through 
fairness of treatment, and instilling a sense of civic duty. If possible without breach 
of privacy, explain how their testimony will help the case. Try to establish the 
availability of the witness, including any travel plans or intentions to move. Make 
certain that you legitimately verify the identity the witness. 

Signed Statements: 
If a written statement is taken, it needs to be available as a legible single spaced 
typed document. Use as much of the witness’s own language as possible. You only 
need to include the portions that are relevant to the case. While it can be difficult to 
exclude extraneous information, you do not have to include everything a witness 
says. A witness statement begins with the date, time, and place an event was 
observed. Ask the witness to sign each page. The statement conclusion is a signed 
and dated acknowledgment by the witness that the statement has been read, 
understood as accurate, and made of their own free will. 

• Single spaced 
• Each page is signed 
• Exclude irrelevant information 
• Signed and dated acknowledgment 

Interview Strategies: 
Start with asking the witness the date, time, and place of the observed event. This 
should establish that the witness could have had an opportunity to observe the facts 
first hand. You should try to lead the witness into revealing as much detail as they 
can remember. You’ll want to provide your office enough information so that the 
assigned lawyer can effectively cross-examine the witness. In addition, asking for 
details may reveal a pattern or additional facts. The right questioning can also 
record the witness’s lack of knowledge about relevant facts. A negative statement 
can serve the purpose to eliminate a witness. 

*Some states require that witnesses are provided copies of all signed statements. 
Some courts require copies of witness statements be provided to the opposition if 
requested. 
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 Lesson  

Electronically Recorded 
Interviews: 
Electronically recorded interviews take less time and are more thorough than other 
means. The statement becomes a form of dialogue between an interviewer and a 
witness. It is recommended that you interview a witness prior to the recorded 
interview to determine what the witness is willing to say on record, and how you 
should phrase your queries. Unlike in a court of law, you may ask leading questions 
to guide the interview. If the interview is germane to the case, you will provide a 
court a complete transcription; however, the original intact recording must be 
available on request to submit into evidence. 

Use of a Stenographer: 
As an alternative to audio recording, you may hire a stenographer to make a live 
transcript of a witness. You will need a stenographer who can administer an oath. A 
stenographer’s transcript signed by a witness is sworn testimony, so if the witness 
changes any details when testifying before a judge, the witness can be impeached. 

Phone Memorandum of Interview: 
A memorandum of interview contains all the witness’s information but is not verified 
or adopted by the witness. A telephone interview can be recorded with the witness’s 
consent. The interview is then transcribed. Phone interviews have the advantages of 
convenience for the witness, quick to schedule, and inexpensive. There are several 
drawbacks to consider: 

• Witness can hang up 
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• Difficult to control distractions 
• Audio does not always record well 
• Lack of facial cues and observation of appearance 
• Inadmissible as sworn testimony 
• Witness can disclose a copy of a memorandum with anyone 
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 Lesson 
 

Evidence 

Evaluating Evidence: 
Don’t “miss the forest by looking at the trees” when collecting and 
evaluating evidence. Tunnel vision is an investigator’s worst enemy. 
For starters, examine records volunteered by the opposition. Look for 
unsigned copies of documents, statements, and affidavits. An explicit 
absence of evidence can be as telling as counter-evidence. Is the 
evidence picture complete, and if not, pursue why. Do not alter a 
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perception to match a theory. A common rookie mistake to avoid is 
unintentionally ignoring evidence because it does not fit your concept 
of the facts. In other word, do not let appearances mislead you. File 
all potential evidence away — it may become relevant later as the 
picture of events changes. 

Investigative Photography 

Photographs are evidence. Here are some guidelines for 
investigative photography: 

§ Take more pictures than you think are necessary. 

§ Take pictures of the entire scene even before relevance is 
determined. 

§ Use a camera with a 50mm lens. 

§ Take photographs from different angles and distances to show 
context. 

§ Do not alter or clean up the subject. 

§ Record the following for each image sequence: 

§ Date and time 

§ Type of camera 

§ Lens 

§ Compass direction 

§ Distance from subject 

§ Subject matter 

If you have purchased the book “Litigation and Trial 
Practice” (6th Edition) by Hart and Blanchard, the 
companion chapters for unit 2 are: 
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§ Chapter 3: Court Organization 

§ Chapter 9: Conducting an Investigation 
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In Your Notes  
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Correspondence to Client 

You recently met with the firm’s new client, 
Justin King. While you put together your notes and completed the Client Intake 
Interview Form, you realized that you need additional information from Justin. Draft 
a letter to Justin requesting that he make an appointment to come in and meet with 
you again. In the letter, be sure to identify any documents or other items you need 
him to bring in at the time of his appointment. Additionally, if there are specific areas 
of questioning you want him to think about ahead of time, include explanation in the 
letter. Use your recently acquired understanding of pre-complaint investigation 
procedures to complete this task. 

Where to start? 

Search for form letters on free legal advice websites. You may find examples you 
can compare your work against. 
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Guided Inquiry  
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Justin King Initial Interview Follow-Up Questions 

At this point in creating your 
Justin King client case file, you should have quite a few questions to follow-up with 
after the initial client interview.  Now we will focus on developing and asking the 
questions of two key witnesses in the Justin King case: the police officer who 
investigated the collision, and the beer truck driver. 

Earlier in this unit, you read about the preferred order of witness interviews: 

• Interview friendly witnesses first 
• Interview neutral witnesses second 
• Interview potentially hostile witnesses last 

You may interview the opposition if they are not represented by a lawyer. 

Please read the transcript below of the interview of the police officer as if someone 
from your office had completed the interview. You should consider the police officer 
a neutral witness. Compare officer Bolliet's answers to the Police Report he 
submitted (available in the Justin King Case File). What strategies about the case 
can you formulate based on what information is there and what isn't there in both 
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the interview and the report? In your notes, jot down some follow-up questions you 
would have for police officer Bolliet. In addition, make a list of additional details you 
are seeking, either from Justin King, or from the truck driver. 

 
Officer Bolliet 
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Guided Inquiry  
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Interview Strategies Exercise 

Now that you have read both the Police Report and 
the Interview with officer Bolliet, you should have additional answers, and clues 
about further details to pursue. Imagine you had the opportunity to interview a 
potentially (but not necessarily) hostile witness, the truck driver Mr. Frank Cueller. 
How would you imagine the interview would proceed? What technology methods 
would you use? Phone, Stenographer, Digital Voice Recorder? Or would you use 
pen and paper, and then type up the document later, editing out extraneous 
information and commentary? 

In Your Notes: 

I. In your notebook, write up a series of questions you would ask the truck driver, Mr. 
Cueller, in a sit-down interview. You want the answers he gives to fill in as many 
information gaps as possible, but make certain your line of questioning will not 
antagonize your witness, since doing so can make him less cooperative. 

After completing your list of questions, read the following hypothetical interview 
transcripts. Two separate interview strategies were employed. You will notice that 
some of the interviewing techniques were more effective than others. Examine the 
differences between responses to the open ended versus closed questions. 

 
Mr. Cueller A 



	  

Source	  URL:	  http://ocw.kaplan.edu/legal/civil-litigation-i/course/unit-2  
Saylor	  URL:	  http://www.saylor.org/site/wp-‐content/uploads/2012/10/PRDV301-‐1.2.3.pdf	   

	  
Attributed	  to:	  Kaplan	  University	   www.saylor.org	  
	   Page	  14	  of	  14	  

 

 
Mr. Cueller B 

II. Without redundancy or duplication, try combining the questions that garnered the 
best responses with the questions that you created on your own. How does your 
final list of questions appear? Were you able to formulate a combined strategy that 
gets to the answers you need without pushing the witness too far? 
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Summary  

Unit 2 In Review 

This unit, you learned more about the pre-complaint investigation process. You had 
an opportunity to review interview strategies, and you drafted your own interview 
questions. 

You should be adding information to your notes as you go along from unit to unit. By 
the end of the course, you will have compiled a very comprehensive client folder on 
the Justin King case. 

In the next unit, you will begin to draft Mr. King's complaint. Isn't this exciting? 

 
 

 


