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Introduction to Law and Legal Systems
LEARNING OBJECTIVES

After reading this chapter, you should be able to do the following:

1. Distinguish different philosophies of lawschools of legal thougihtand explain their
relevance.

Identify the various aims that a functioning legal system can serve.

Explain how politics and laare related.

Identify the sources of law and which laws have priority over other laws.

o & WD

Understand some basic differences between the US legal system and other legal

systems.

Law has different meanings as well as different functions. Philosophers have consdered issues of justice and law for

centuries, and several different approaches, or schools of legal thought, have emerged. In this chapter, we will look at

those different meanings and approaches and will consider how social and political dynamics interact with the ideas

that animate the various schools of | egal thought. We will a
States and how some of those sources have priority over others, and we will set out some basic differences between

the US legal system and other legal systems.

1.1What Is Law?

Law is a word that means different things at different times. B | a dLawdBictionary say s t hat | aw i s
body of rules of action or conduct prescribed by controlling authority, and having binding legal force. That

which must be obeyed and followed by citizernds subject
Functions of the Law

In a nation, the law can serve to (1) keep the peace, (2) maintain the status quo, (3) preserve individual

rights, (4) protect minorities against majorities, (5) promote social justice, and (6) provide for orderly

social change. Some legal systems serve #se purposes better than others. Although a nation ruled by an

authoritarian government may keep the peace and maintain the status quo, it may also oppress minorities

or political opponents (e.g., Burma, Zimbabwe, or Iraq under Saddam Hussein). Under colonialism,

European nations often imposed peace in countries whose borders were somewhat arbitrarily created by
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those same European nations. Over several centuries prior to the twentieth century, empires were built by
Spain, Portugal, Britain, Holland, France , Germany, Belgium, and Italy. With regard to the functions of

the law, the empire may have kept the peacé largely with force & but it changed the status quo and
seldom promoted the native peoplesd rights or social |
In nations that were former colonies of European nations, various ethnic and tribal factions have
frequently made it difficult for a single, united government to rule effectively. In Rwanda, for example,
power struggles between Hutus and Tutsis resulted in genodde of the Tutsi minority. (Genocide is the
deliberate and systematic killing or displacement of one group of people by another group. In 1948, the
international community formally condemned the crime of genocide.) In nations of the former Soviet

Union, th e withdrawal of a central power created power vacuums that were exploited by ethnic leaders.
When Yugoslavia broke up, the different ethnic groupsd Croats, Bosnians, and Serbian$ fought bitterly

for home turf rather than share power. In Irag and Afghanistan , the effective blending of different groups
of families, tribes, sects, and ethnic groups into a national governing body that shares power remains to be
seen.

Law and Politics

In the United States, legislators, judges, administrative agencies, governors,and presidents make law,

with substantial input from corporations, lobbyists, and a diverse group of nongovernment organizations
(NGOs) such as the American Petroleum Institute, the Sierra Club, and the National Rifle Association. In
the fifty states, judges are often appointed by governors or elected by the people. The process of electing
state judges has become more and more politicized in the past fifteen years, with growing campaign
contributions from those who would seek to seat judges with similar pol itical leanings.

In the federal system, judges are appointed by an elected official (the president) and confirmed by other
elected officials (the Senate). If the president is from one party and the other party holds a majority of
Senate seats, politicalcm f | i ct s may come up during the judgesod6 confi
has been fairly frequent over the past fifty years.

In most nation-states(as countries are called in international law), knowing who has power to make and
enforce the laws is amatter of knowing who has political power; in many places, the people or groups that

have military power can also command political power to make and enforce the laws. Revolutions are
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difficult and contentious, but each year there are revolts against existing political -legal authority; an
aspiration for democratic rule, or greater dArightso f o
KEY TAKEAWAY
Law is the result of political action, and the political landscape is vastly different from tati@tion.

Unstable or authoritarian governments often fail to serve the principal functions of law.

EXERCISES

=

Consider Burma (named Myanmar by its military rulers). What political rights do you

have that the average Burmese citizen does not?

=

What is a nogovernment organization, and what does it have to do with government?
Do you contribute to (or are you active in) a nongovernment organization? What kind of
rights do they espouse, what kind of laws do they support, and what kind of laws do they

oppose?

[1]. t I Cewiétionary6thed.,sv.af | g ®¢

1.2 Schools of Legal Thought
LEARNING OBJECTIVES

=

Distinguish different philosophies of lawschools of legal thoughtand explain their

relevance.

2

Explain why natural law relates to the rights that fieeinders of the US politicéégal

system found important.

W

Describe legal positivism and explain how it differs from natural law.

B

Differentiate critical legal studies and ecofeminist legal perspectives from both natural
law and legal positivist perspectise

There are different schools (or philosophies) concerning what law is all about. Philosophy of law is also
called jurisprudence, and the two main schools ardegal positivism and natural law. Although there are
others (seeSection 1.2.3"Other Schoolsof Legal Thought"), these two are the most influential in how

people think about the law.
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Legal Positivism: Law as Sovereign Command

As | egal phil osopher John Austin concisely put it, ALa
in other words, if it comes from a recognized authority and can be enforced by that authority,

or sovereignd such as a king, a president, or a dictato® who has power within a defined area or territory.

Positivism is a philosophical movement that claims that science provides the only knowledge precise

enough to be worthwhile. But what are we to make of the social phenomena of laws?

We could examine existing statutesd executive orders, regulations, or judicial decisionsd in a fairly precise

way to find out what the law says. For exanple, we could look at the posted speed limits on most US

hi ghways and conclude that the fcor-fiverilesiperbaur. Grwvé ght 0 s p
could look a little deeper and find out how the written law is usually applied. Doing so, w e might conclude

that sixty -one miles per hour is generally allowed by most state troopers, but that occasionally someone

gets ticketed for doing fifty -seven miles per hour in a fifty-five miles per hour zone. Either approach is

empirical, even if not rigo rously scientific. The first approach, examining in a precise way what the rule

itself says, is sometimes known as the Apodédwhich vi st 0 sc|
relies on social context and the actual behavior of the principal actors who enforce the lawd is akin to the

il egal real i st o Seactoolo23"0Othér Stchhobsaf gebal Thqushe )e

Positivism has its limits and its critics. New Testament readers may recall that King Herod, fearing the

birth of a Messiah, issued adecree that all male children below a certain age be killed. Because it was the

command of a sovereign, the decree was carried out (or
Suppose a group seizes power in a particular place and commands that womertannot attend school and

can only be treated medically by women, even if their condition is life -threatening and women doctors are

few and far between. Suppose also that this command is carried out, just because it is the law and is

enforced with a vengeance. People who live there will undoubtedly question the wisdom, justice, or

goodness of such a | aw, but it is | aw nonetheless and |
citizen would have to flee the country entirely. During the Taliban ru le in Afghanistan, from which this

example is drawn, many did flee.

The positive-l aw school of | egal thought would recognize the |
guestions about the |l awds morality or i mmamldawi ty woul d

school of legal thought would refuse to recognize the legitimacy of laws that did not conform to natural,
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universal, or divine law. If a lawmaker issued a command that was in violation of natural law, a citizen

would be morally justified in demons trating civil disobedience. For example, in refusing to give up her

seat to a white person, Rosa Parks believed that she was refusing to obey an unjust law.

Natural Law

The natural-law school of thought emphasizes that law should be based on a universal meal order.

Natur al |l aw was fAdiscoveredo by humans through the use
good and that which is evil. Here is the definition of natural law according to the Cambridge Dictionary of
Philosophy: fA Nat ur al led tlewaw of adtuse dn moral and political philosophy, is an objective

norm or set of objective norms governing human behavior, similar to the positive laws of a human ruler,

but binding on all people alike and usually understood as involving a superhuman | e gi d1 ator. o
Both the US Constitution and the United Nations (UN) Charter have an affinity for the natural -law

outlook, as it emphasizes certain objective norms and rights of individuals and nations. The US

Declaration of Independence embodies anatural -law philosophy. The following short extract should

provide some sense of the deep beliefs in natural law held by those who signed the document.
The Unanimous Declaration of the Thirteen United States of America

July 4, 1776

When in the Courseof human events, it becomesnecessaryfor one people to dissolve the political bands

which have connected them with another, and to assumeamong the powers of the earth, the separateand

equal station to which the Laws of Nature and of Na t u rGedGistitle them, a decentrespectto the

opinions of mankind requires that they should declare the causeswhich impel them to the separation.

We hold thesetruths to be self-evident, that all men are created equal, that they are endowed by their

Creator with certain unalienable Rights, that among these are Life, Liberty and the Pursuit of Happiness.

That to securetheserights, Governments are instituted among Men, deriving their just powers from the
consentofthegover ned. é

The natural-law school has been very influential in American legal thinking. The idea that certain rights,

for example, are Aunalienabled (as expressed in the De:
John Locke) is consistent with this view of the law. Individualsmay have -§Geédnod or fAnatural o
that government cannot legitimately take away. Government only by consent of the governed is a natural

outgrowth of this view.
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Civil disobedienced in the tradition of Henry Thoreau, Mahatma Gandhi, or Martin Luther King  Jr.d

becomes a matter of morality over fAunnatural o | aw. For
Martin Luther King Jr. claims that obeying an unjust law is not moral and that deliberately disobeying an

unjust law is in fact a moral actthatexpre s ses @At he highest respect for | awo:
law that conscience tells him is unjust, and who willingly accepts the penalty of imprisonment in order to

arouse the conscience of the community over its injustice, is in reality expressingthe highest respect for

| aw. €é€0One who breaks an unjust | aw must do so openly, |
penal[z]t y. o

Legal positivists, on the other hand, would say that w
l aw or sfabmmi vamw i s. I n studying | aw, we can most effect
law says, or by examining how it has been applied. In response, naturatlaw thinkers would argue that if

we care about justice, every law and every legal systermust be held accountable to some higher standard,

however hard that may be to define.

It is easier to know what the |l aw Aiso than what the |
have specific statutes, rules, and decisions about racial discimination. There are always difficult issues of

interpretation and decision, which is why courts will resolve differing views. But how can we know the

more fundament al flought o or Ashoul do é@wthlhiantani &Igqluamen vy
are created equal o (from the Declaration of I ndependen:
the equality of women, or that of slaves, who were not counted as men with equal rights at the time of the

declarationd can the statement be empirically proven, or is it simply a matter of a priori knowledge? ( A

prioi means fiexisting in the mind prior to and independent
equality a matter of faith or belief, not really provable either scientifically or rationally? The dialogue

between natural-l aw t heori sts and more empirically oriented the
questions. In this book, we will focus mostly on the law as it is, but not without also raising questions

about what it could or should be.

Other Schools of Legal Thought

The historical school of law believes that societies should base their legal decisions today on the examples

of the past. Precedent would be more important than moral arguments.
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The legal realist school flourished in the 1920s and 1930s as a reaction to the historical school. Legal

realists pointed out that because life and society are constantly changing, certain laws and doctrines have

to be altered or modernized in order to remain current. The social context of law was more important to

legal realists than the formal application of precedent to current or future legal disputes. Rather than

suppose that judges inevitably acted objectively in applying an existing rule to a set of facts, legal realists

observedthat judges had their own beliefs, operated in a social context, and would give legal decisions

based on their beliefs and their own social context.

The legal realist view influenced the emergence of the critical legal studies (CLS) school of thought. The

ACritso believe that the social order (and the | aw) is
Some Crits are clearly influenced by the economist Karl Marx and also by distributive justice theory

(seeChapter 2 "Corporate Social Responsibility and BusinessEthics"). The CLS school believes the

wealthy have historically oppressed or exploited those with less wealth and have maintained social control

through law. In so doing, the wealthy have perpetuated an unjust distribution of both rights an d goods in

society. Law is politics and is thus not neutral or value-free. The CLS movement would use the law to

overturn the hierarchical structures of domination in the modern society.

Related to the CLS school, yet different, is the ecofeminist school & legal thought. This school

emphasizes and would modify 8 the long-standing domination of men over both women and the rest of

the natural world. Ecofeminists would say that the same social mentality that leads to exploitation of

women i s at tsheeploitation dnd dedradatianroféthe natural environment. They would say

that male ownership of | and has |l ed to a Adominator cul
the existing environment or those 0 sngalldhatde cordralse © t o hi m
economically Aproductive. 0 Wives, children, |l and, and
systems (until the nineteenth century) largely conferred rights only to men with land. Ecofeminists would

say that even with increasing civil and political rights for women (such as the right to vote) and with some

nationsd recognizing the rights of children and ani mal
past for most nations stil | aodoisflominanse oftbdtrenatpre amce mi nence o0
women.
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KEY TAKEAWAY

Each of the various schools of legal thought has a particular view of what a legal system is or what it
should be. The naturdaw theorists emphasize the rights and duties of both governmentthad
governed. Positive law takes as a given that law is simply the command of a sovereign, the political power
that those governed will obey. Recent writings in the various legal schools of thought emphasize long
standing patterns of domination of the wehl over others (the CLS school) and of men over women
(ecofeminist legal theory).
EXERCISES
1. Vandana Shiva draws a picture of a stream in a forest. She says that in our society the

stream is seen as unproductive if it is simply there, fulfilling the needéter of

g2YSyQa FIFLYAEASAE yR O2YYdzyAlGAS&aszZ dzyiAf Sy3IAA

perhaps damming it and using it for generating hydropower. The same is true of a forest,
unless it is replaced with a monoculture plantation of a commercial spegiéorest may
very well be productive protecting groundwater; creating oxygen,; providing fruit, fuel,
and craft materials for nearby inhabitants; and creating a habitat for animals that are
also a valuable resource. She criticizes the view that if tiseme monetary amount that

can contribute to gross domestic product, neither the forest nor the river can be seen as

a productive resource. Which school of legal thought does her criticism reflect?

2.1y G2fS CNIYyOS &l ARI a ¢hk@l pdotalks from gleepingd Y I 2S &
dzy RSNJ o NARIS&adPE 2 KAOK aoOKz22f 2F €S3lrt (K2dzaK
3. Adolf Eichmann was a loyal member of the National Socialist Party in the Third Reich and

62N] SR KIFNR dzyRSNJ | A(f SN Aarodm@Up SeNiphpéoplel R dzNR y 3

for incarceration and eventual extermination at labor camps like Auschwitz and

. dzOKSy st R® ! FGSNI Ly LaNI}StA GaSEGNY OGAzy GSI
LJdzi 2y UOGNRLFE F2NJ GONAYSE | EEAYEE HKHewhyA&GebE 2

2NRSNEPE OELX FAY 6Ké& 9AOKY!I yayschadoloflegs G |y |
thought.

[1] CambridgeDictionaryof Philosophys.v.a y | (fdeNd- b ¢
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[2] Martin LutherKingJr.,& [ S frdm®NainghamWI A f ®¢

1.3 BasicConcepts and Categories of US Positive Law
LEARNING OBJECTIVES

1. In a general way, differentiate contract law from tort law.

2. Consider the role of law in supporting ethical norms in our society.

3. Understand the differing roles of state law and federal lathenUS legal system.

4. Know the difference between criminal cases and civil cases.

Most of what we discuss in this book is positive lawd US positive law in particular. We will also consider

the laws and legal systems of other nations. But first, it will be useful to cover some basic concepts and
distinctions.

Law: The Moral Minimums in a Democratic Society

The law does not correct (or claim to correct) every wrong that occurs in society. At a minimum, it aims to

curb the worst kind of wrongs, the kindsofwrongs t hat vi ol ate what might be cal
mini mumso that a community demands of its members. The.
(seeChapter 6 "Criminal Law") but also torts (see Chapter 7 "Introduction to Tort Law") and broken

promises (seeChapter 8 "Introduction to Contract Law"). Thus it may be wrong to refuse to return a

phone call from a friend, but that wrong will not result in a viable lawsuit against you. But if a phone (or

the Internet) is used to libel or slander someone, a tort has been committed, and the law may allow the
defamed person to be compensated.

There is a strong association between what we generally think of as ethical behavior and what the laws

require and provide. For example, contract law upholds societyd s s e n s e t ciragenenld shooid s e s
be kept. Promise-breaking is seen as unethical. The law provides remedies for broken promises (in breach

of contract cases) but not for all broken promises; some excuses are accepted when it would be reasonable

to do so. For tort law, harming others is considered unethical. If people are not restrained by law from

harming one another, orderly society would be undone, leading to anarchy. Tort law provides for

compensation when serious injuries or harms occur. As for property law issues, we generally believe that

private ownership of property is socially useful and generally desirable, and it is generally protected (with

some exceptions) by |l aws. You can6t throw a paoty at m
whatever | want on my own property may be | imited by I
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operate an incinerator on my property and burn heavy metals, as toxic ash may be deposited throughout

the neighborhood.

The Common Law: Property, Tornd Contracts

Even before legislatures met to make rules for society, disputes happened and judges decided them. In

England, judges began writing down the facts of a case and the reasons for their decision. They often

resorted to deciding cases on the bas of prior written decisions. In relying on those prior decisions, the

judge would reason that since a current case was pretty much like a prior case, it ought to be decided the

same way. This is essentially reasoning by analogy. Thus the use gfrecedentin common-law cases came

into being, and a doctrine of stare decisis (pronounced STAR-ay-de-SIGH-sus) became accepted in

English courts. Stare decisisme an s , in Latin, Al et the decision stand. ¢
Most judicial deci sions t hawhasdtatuted)twill eyolpel oge oftteeg reab at i ve a
of lawo property, contract, or tort. Property law deals with the rights and duties of those who can legally

own land (real property), how that ownership can be legally confirmed and protected, how property can

be bought and sold, what the rights of tenants (renter
land are (e.g., fee simple, life estate, future interest, easements, or rights of way). Contract law deals with

what kinds of promises courts should enforce. For example, should courts enforce a contract where one of

the parties was intoxicated, underage, or insane? Should courts enforce a contract where one of the

parties seemed to have an unfair advantage? What kind of contracts would have to be in witing to be

enforced by courts? Tort law deals with the types of cases that involve some kind of harm and or injury

between the plaintiff and the defendant when no contract exists. Thus if you are libeled or a competitor

lies about your product, your remedy would be in tort, not contract.

The thirteen original colonies had been using English common law for many years, and they continued to

do so after independence from England. Early cases from the first states are full of references to already

decided Engdlish cases. As years went by, many precedents were established by US state courts, so that

today a judicial opinion that refers to a seventeenth- or eighteenth-century English common-law case is

quite rare.

Courts in one state may look to common-law decisions from the courts of other states where the reasoning

in a similar case is persuasive. This will happen in A

that the courts in one state have never seen before. But if the supreme court in a particlar state has
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already ruled on a certain kind of case, lower courts in that state will always follow the rule set forth by
their highest court.

State Courts and the Domain of State Law

In the early years of our nation, federal courts were not as active orimportant as state courts. States had
jurisdiction (the power to make and enforce laws) over the most important aspects of business life. The
power of state law has historically included governing the following kinds of issues and claims:
Contracts, including sales, commercial paper, letters of credit, and secured transactions
Torts

Property, including real property, bailments of personal property (such as when you
check your coat at a theater or leave your clothes with a dry cleaner), trademarks,
copyrights, and the estates of decedents (dead people)

Corporations

Partnerships

Domestic matters, including marriage, divorce, custody, adoption, and visitation
Securities law

Environmental law

Agency law, governing the relationship between principals and their agents.

Banking

Insurance

Over the past eighty years, however, federal law has become increasingly important in many of these
areas, including banking, securities, and environmental law.

Civil versus Criminal Cases

Most of the cases we will look at in this textbook are civil cases. Criminal cases are certainly of interest to
business, especially as companies may break criminal laws. A criminal case involves a governmental
decisiond whether state or federald to prosecute someone (named as a defendant)fo vi ol ati ng
laws. The law establishes a moral minimum and does so especially in the area of criminal laws; if you
break a criminal law, you can lose your freedom (in jail) or your life (if you are convicted of a capital
offense). In a civil action, you would not be sent to prison; in the worst case, you can lose property

(usually money or other assets), such as when Ford Motor Company lost a personal injury case and the
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judge awarded $295 million to the plaintiffs or when Pennzoil won a $10.54 bil lion verdict against Texaco
(seeChapter 7 "Introduction to Tort Law").

Some of the basic differences betweercivil law and criminal law cases are illustrated in Table 1.1
"Differences between Civil and Criminal Cases"

Table 1.1Differences between Civil and Criminal Cases

Civil Cases Criminal Cases

Plaintiff brings case; defendant must answer or | Prosecutor brings case; defendant may
Parties |lose by default remain silent

Proof Preponderance of evidence Beyond a reasonable doubt

To settledisputes peacefully, usually between
Reason | private parties To maintain order in society

To punish the most blameworthy

To deter serious wrongdoing

Remediey Money damages (legal remedy) Fines, jail, and forfeitures

Injunctions (equitable remedy)

Specific performance (equity)

Regarding plaintiffs and prosecutors, you can often tell a civil case from a criminal case by looking at the
caption of a case going to trial. If the government appears first in the caption of the case (e.g.U.S.v.
Lieberman, it is likely that the United States is prosecuting on behalf of the people. The same is true of
cases prosecuted by state district attorneys (e.g.State v. Seidel). But this is not a foolproof formula.
Governments will also bring civil actions to collect debts from or settle disputes with individuals,
corporations, or other governments. Thus U.S.v. Mayer might be a collection action for unpaid taxes,

or U.S.v. Canada might be a boundary dispute in the International Court of Justice. Governments ¢ an be
sued, as well; people occasionally sue their state or federal government, but they can only get a trial if the
government waives its sovereign immunity and allows such suits. Warner v. U.S., for example, could be a
claim for a tax refund wrongfully w ithheld or for damage caused to the Warner residence by a sonic boom
from a US Air Force jet flying overhead.

Substance versus Procedure

Many rules and regulations in law are substantive, and others are procedural. We are used to seeing laws

as substantive; that is, there is some rule of conduct or behavior that is called for or some action that is
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proscribed (prohibited). The substantive rules tell us how to act with one another and with the

government. For example, all of the following are substantive rules of law and provide a kind of command
or direction to citizens:

Drive not more than fifty -five miles per hour where that speed limit is posted.

Do not conspire to fix prices with competitors in the US market.

Do not falsely represent the curative effects of your overthe-counter herbal remedy.

Do not drive your motor vehicle through an intersection while a red traffic signal faces
the direction you are coming from.

Do not discriminate against job applicants or employees on the basis of their race, sex,
religion, or national origin.

Do not discharge certain pollutants into the river without first getting a discharge

permit.

In contrast, procedural laws are the rules of courts and administrative agencies. They tell us how to
proceed if there is asubstantive-law problem. For example, if you drive fifty -three miles per hour in a

forty mile -per-hour zone on Main Street on a Saturday night and get a ticket, you have broken a
substantive rule of law (the posted speed limit). Just how and what gets decided in court is a matter of
procedur al [ aw. Il s the police officerbos word final
first, you or the officer? Do you have the right to be represented by legal counsel? Does the hearing or trial
have to take place within a certain time period? A week? A month? How long can the state take to bring its
case? What kinds of evidence will be relevant? Radar? (Does it matter what kind of training the officer has
had on the radar device? Whether the radar deviceltad been tested adequately?)
observation? (What kind of training has he had, how is he qualified to judge the speed of a car, and other
questions arise.) What if you unwisely bragged to a friend at a party recently that you went a hundred

miles an hour on Main Street five years ago at half past three on a Tuesday morning? (If the prosecutor

or

The

knows of this and the fAfriendo i s wi l-threeirgafdrty-mikeest i fy,

per-hour zone?)
In the United States, all state procedural laws must be fair, since the due process clause of the Fourteenth
Amendment directs that no state shall deprive any

process of law. (The $200 fine plus court costs is designed b deprive you of property, that is, money, if
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you violate the speed limit.) Federal laws must also be fair, because the Fifth Amendment to the US

Constitution has the exact same due process language as the Fourteenth Amendment. This suggests that

some lawsare more powerful or important than others, which is true. The next section looks at various

types of positive law and their relative importance.

KEY TAKEAWAY

In most legal systems, like that in the United States, there is a fairly firm distirlsioreen criminal law
(for actions that are offenses against the entire society) and civil law (usually for disputes between
individuals or corporations). Basic ethical norms for prorkiseping and not harming others are reflected
in the civil law of conticts and torts. In the United States, both the states and the federal government
have roles to play, and sometimes these roles will overlap, as in environmental standards set by both

states and the federal government.

EXERCISES

1. Jenna gets a ticket farareless driving after the police come to investigate a car accident
she had with you on Hanover Boulevard. Your car is badly damaged through no fault of
your own. Is Jenna likely to face criminal charges, civil charges, or both?

2. WSYyl Qa (A Relh&siihirtydays i wilick to iespand to the charges against
her. The thirty days conforms to a state law that sets this time limit. Is the tHaty
limit procedural law or substantive law?

1.4 Sources of Law and Their Priority
LEARNING OBJECTIVES

1. Describe the different sources of law in the US legal system and the principal institutions
that create those laws.

2. Explain in what way a statute is like a treaty, and vice versa.

3.9ELX Ay ¢Keé (KS /2yaiAiddzirizy AelactsiobdNRA 2NE | YR
majority, whether in the US Congress or in a state legislature.

4. Describe the origins of the comméaw system and what common law means.
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Sources of Law

In the United States today, there are numerous sources of law. The main ones are (1¢onstitutions & both

state and federal, (2) statutes and agency regulations, and (3) judicial decisions. In addition, chief

executives (the president and the various governors) can issue executive orders that have the effect of law.

In international legal sy stems, sources of law includetreaties (agreements between states or countries)

and what is known as customary international law (usually consisting of judicial decisions from national

court systems where parties from two or more nations are in a dispute).

As you might expect, these laws sometimes conflict: a state law may conflict with a federal law, or a

feder al |l aw might be contrary to an international obl i
substantive rul e, whil e a n diffeterd, somavwhat coatrary ile o apply. Nohy pr o v i ¢
all laws, in other words, are created equal. To understand which laws have priority, it is essential to

understand the relationships between the various kinds of law.

Constitutions

Constitutions arethefound at i on for a state or nationds other | aws,
executive, and judicial framework. Among the nations of the world, the United States has the oldest

constitution still in use. It is difficult to amend, which is why there have only been seventeen amendments

following the first ten in 1789; two -thirds of the House and Senate must pass amendments, and three

fourths of the states must approve them.

The nationdés states al so have const iexeautive, and jgdicialAl ong wi t |
functions, state constitutions prescribe various rights of citizens. These rights may be different from, and

in addition to, rights granted by the US Constitution.
specificprovi si ons can provide people with a fAcasestien of acti on
1.4.3"Causesof Action, Precedent,and"on fAcauses of actiono). For exampl e,
provides that the citizens of that state have a right of privacy. This has been used to assert claims against
businesses that invade an empl oyeeds -Miiegtmwetempldyerpri vacy.
International Business Machines (IBM), told her to stop dating a former colleague who went to work for a

competitor. When she refused, IBM terminated her, and a jury fined the company for $300,000 in

damages. As the California court noted, fAWhile an empl
the workplace, the emplmnystedlse pbalvaryed xpeaitmdti otnlse e mg
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interests. éé[T]l]he point here is that privacy, |ike the
Constitutionéis unquestionably a” fundamental interest
Statutes and Treaties in Congress

In Washington, DC, the federal legislature is known as Congress and has both a House of Representatives

and a Senate. The House is composed of representatives elected every two years from various districts in

each state. These districts are established by Cogress according to population as determined every ten

years by the census, a process required by the Constitution. Each state has at least one district; the most

populous state (California) has fifty -two districts. In the Senate, there are two senators from each state,
regardless of the stateds population. Thus Del aware ha:
t hough California has far more peopl e. Ef fectively, | e
send fifty senators to Washington.

Many consider this to be antidemocratic. The House of Representatives, on the other hand, is directly

proportioned by population, though no state can have less than one representative.

Each Congressional legislative body has committees for various purmses. In these committees, proposed

bills are discussed, hearings are sometimes held, and bills are either reported out (brought to the floor for

a vote) or killed in committee. If a bill is reported out, it may be passed by majority vote. Because of the

procedural differences between the House and the Senate, bills that have the same language when

proposed in both houses are apt to be different after approval by each body. A conference committee will

then be held to try to match the two versions. If the tw o versions differ widely enough, reconciliation of

the two differing versions into one acceptable to both chambers (House and Senate) is more difficult.

If the House and Senate can agree on identical language, the reconciled bill will be sent to the presiént

for signature or veto. The Constitution prescribes that the president will have veto power over any

legislation. But the two bodies can override a presidential veto with a two-thirds vote in each chamber.

In the case of treaties, the Constitution specffies that only the Senate must ratify them. When the Senate

ratifies a treaty, it becomes part of federal law, with the same weight and effect as a statute passed by the

entire Congress. The statutes of Congress are collected in codified form in the US Coel The code is

available online athttp://uscode.house.gov .
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Delegating Legislative Powers: Rules by Administrative Agencies

Congress has found it necessary and useful to create government agencies to admister various laws
(seeChapter 5 "Administrative Law"). The Constitution does not expressly provide for administrative
agencies, but the US Supreme Court has upheld the delegation of power to create federal agencies.
Examples of administrative agencies would include the Occupational Safety and Health Administration
(OSHA), the Environmental Protection Agency (EPA), and the Federal Trade Commission (FTC).

It is important to note that Congress does not have unlimited authority to delegate its lawmaking powe rs
to an agency. It must delegate its authority with some guidelines for the agency and cannot altogether
avoid its constitutional responsibilities (see Chapter 5 "Administrative Law").

Agencies propose rules in the Federal Register, published each workingday of the year. Rules that are
formally adopted are published in the Codeof Federal Regulations, or CFR, available online

at http://www.access.gpo.gov/nara/cfr/cfr _-table-search.html.

State Statutes and Agencies: Other Codified Law

Statutes are passed by legislatures and provide general rules for society. States have legislatures
(sometimes called assemblies), which are usually nade up of both a senate and a house of representatives.
Like the federal government, state legislatures will agree on the provisions of a bill, which is then sent to
the governor (acting like the president for that state) for signature. Like the president, governors often
have a veto power. The process of creating and amending, or changing, laws is filled with political
negotiation and compromise.

On a more local level, counties and municipal corporations or townships may be authorized under a

st at e Gtstiondoocreate or adopt ordinances. Examples of ordinances include local building codes,
zoning laws, and misdemeanors or infractions such as skateboarding or jaywalking. Most of the more
unusual laws that are in the news from time to time are local ordinances. For example, in Logan County,
Colorado, it is illegal to kiss a sleeping woman; in Indianapolis, Indiana, and Eureka, Nebraska, it is a
crime to kiss if you have a mustache. But reportedly, some states still have odd laws here and there.
Kentucky law proclaims that every person in the state must take a bath at least once a year, and failure to

do so isillegal.
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Judicial Decisions: The Common Law

Common law consists of decisions by courts (judicial decisions) that do not involve interpretation of

statutes, regulations, treaties, or the Constitution. Courts make such interpretations, but many cases are

decided where there is no statutory or other codified law or regulation to be interpreted. For example, a

state court deciding what kinds of witnesses are required for a valid will in the absence of a rule (from a

statute) is making common law.

United States | aw comes primarily from the tradition o
American colonies revolted in 1776, English common-law tradition s were well established in the colonial

courts. English common law was a system that gave written judicial decisions the force of law throughout

the country. Thus if an English court delivered an opinion as to what constituted the common -law crime

of burglary, other courts would stick to that decision, so that a common body of law developed throughout

the country. Common law is essentially shorthand for the notion that a common body of law, based on

past written decisions, is desirable and necessary.

In England and in the laws of the original thirteen states, common -law decisions defined crimes such as

arson, burglary, homicide, and robbery. As time went on, US state legislatures either adopted or modified

common-law definitions of most crimes by putting the m in the form of codes or statutes. This legislative

ability 6 to modify or change common law into judicial law & points to an important phenomenon: the

priority of statutory law over common law. As we will see in the next section, constitutional law will have

priority over statutory law.

Priority of Laws

The Constitution as Preemptive Force in US Law

The US Constitution takes precedence over all statutes and judicial decisions that are inconsistent. For

example, if Michigan were to decide legislatively that students cannot speak ill of professors in state-

sponsored universities, that | aw would be void, since |
First Amendment to protect free speech. Or if the Michigan courts were to allow a professor to bring a

lawsuit against a student who had said something about him that was derogatory but not defamatory, the

statebds judicial system would not be acti ndhaptercor di ng

"Introduction to Tort Law", free speechhas its limits; defamation was a cause of action at the time the
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First Amendment was added to the Constitution, and it has been understood that the free speech rights in

the First Amendment did not negate existing common law.)

Statutes and Cases

Statutes generally have priority, or take precedence, over case law (judicial decisions). Under common

law judicial decisions, employers could hire young children for difficult work, offer any wage they wanted,

and not pay overtime work at a higher rate. But various statutes changed that. For example, the federal

Fair Labor Standards Act (1938) forbid the use of oppressive child labor and established a minimum pay

wage and overtime pay rules.

¢CNBFGASAa a {GFGdziSay ¢KS a[lad Ay ¢AYSE wdzd S
A treaty or convention is considered of equal standing to a statute. Thus when Congress ratified the North

American Free Trade Agreement (NAFTA), any judicial decisions or previous statutes that were

inconsistentd such as quotas or limitations on imports from Mexico that were opposite to NAFTA

commitments & would no longer be valid. Similarly, US treaty obligations under the General Agreement

on Tariffs and Trade (GATT) and obligations made later through the World Trade Organization (WTO)

would override previous federal or state statutes.

One example of treaty obligations overriding, or taking priority over, federal statutes was the tuna -

dolphin dispute between the United States and Mexico. The Marine Mammal Protection Act amendments

in 1988 spelled out certain protections for dolphins in the Eastern Tropical Pacific, and the United States

began refusing to allow the i mport atunofnr ioefn dluynda mehtah o das
(such as purse seining). This was challenged at a GATT dispute panel in Switzerland, and the United

States lost. The discussion continued at the WTO under its dispute resolution process. In short, US

environmental statutes can be ruled contrary to US treaty obligations.

Under most treaties, the United States can withdraw, or take back, any voluntary limitat ion on its
sovereignty,; participation in treaties is entirely el e
whenever it chooses. But for practical purposes, some limitations on sovereignty may be good for the

nation. The argument goes somethinglike this: if free trade in general helps the United States, then it

makes some sense to be part of a system that promotes free trade; and despite some temporary setbacks,

the WTO decision process will (it is hoped) provide far more benefits than losses inthe long run. This
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argument invokes utilitarian theory (that the best policy does the greatest good overall for society) and

David Ricardobés theory of comparative advantage.

Ultimately, whether the United States remains a supporter of free trade and conti nues to participate as a

leader in the WTO will depend upon citizens electing leaders who support the process. Had Ross Perot

been elected in 1992, for example, NAFTA would have been politically (and legally) dead during his term

of office.

Causes of Actio, Precedent, andtareDecisis

No matter how wrong someoneb6s actions may seem to you,
those that can be tied to one or morecausesof action. Positive law is full of cases, treaties, statutes,

regulations, and constitutional provisions that can be made into a cause of action. If you have an

agreement with Harold Hill that he will purchase seventy -six trombones from you and he fails to pay for

them after you deliver, you will probably feel wronged, but a court wi Il only act favorably on your

complaint if you can show that his behavior gives you
contract law. This case would give you a cause of action under the law of most states; unless Harold Hill

hadsomelegd excuse recognized by t hésuehpaphisiegabintdmpetesde,at eds co
his being less than eighteen years of age, his being drunk at the time the agreement was made, or his claim

that the instruments were trumpets rather than trombones or that they were delivered too late to be of use

to him 0 you could expect to recover some compensation for his breaching of your agreement with him.

An old saying in the law is that the law does not deal in trifles, or unimportant issues (in Latin, de mini mis

non curat lex). Not every wrong you may suffer in life will be a cause to bring a court action. If you are

stood up for a Saturday night date and feel embarrassed or humiliated, you cannot recover anything in a

court of law in the United States, as there is no cause of action (no basis in the positive law) that you can

use in your complaint. If you are engaged to be married and your spouseto-be bolts from the wedding

ceremony, there are some states that do provide a legal basis on whichto bringalawmsi t . A Br each of
promise to marryo is recognized in several states, but
either by judicial decision or by legislation. Whether a runaway bride or groom gives rise to a valid cause

of action in the courts depends on whether the state courts still recognize and enforce this now

disappearing cause of action.
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Your cause of action is thus based on existing | aws, i
with a prior decided case raises the question of pecedent.

As noted earlier in this chapter, the English common-law tradition placed great emphasis on precedent

and what is called stare decisis. A court considering one case would feel obliged to decide that case in a

way similar to previously decided cases. Written decisions of the most important cases had been spread

throughout England (the common fdAreal mo), and judges ho

consistent group of decisions.

The English legislature (Parliament) was not in the practice of establishing detailed statutes on crimes,

torts, contracts, or property. Thus definitions and rules were left primarily to the courts. By their nature,

courts could only decide one case at a time, but in doing so they would articulate holdings, or general

rules, that would apply to later cases.

Suppose that one court had to decide whether an employer could fire an employee for no reason at all.

Suppose that there were no statutes that applied to the facts: there was no contract between the employer

and the employee, but the employee had worked for the employer for many years, and now a younger

person was replacing him. The court, with no past guidelines, would have to decide whether the employee

had stated a fAcause of act i otdetided thethencase waks moelegallymp | oy er . |1
actionable, it would dismiss the action. Future courts would then treat similar cases in a similar way. In

the process, the court might make a holding that employers could fire employees for any reason or for no

reason. This rule could be applied in the future should similar cases come up.

But suppose that an employer fired an employee for not committing perjury (lying on the witness stand in

a court proceeding); the employer wanted the employee to cover up the company's criminal or unethical

act. Suppose that, as in earlier cases, there were no applicable statutes and no contract of employment.

Courts relying on a holding or precedent that Aempl oye:]
might rule against an employee seeking compensation for being fired for telling the truth on the witness

stand. Or it might make an exception to the gener al rul
employees for any reason or for no reason without incurring legal liability; however, employers will incur

| egal l'iability for firing an employee who refuses to |
In each case (the general rule and its exception), the commonlaw tradition calls for the court to explain

the reasons for its ruling. In the case of the gener al r
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In the case of the perjury exception, the efficiency of the judicial system and the requirements of
citizenship might be used as reasons. Becausethe our t 6 s fireasonso will be persua
others, there is inevitably a degree of subjectivity to judicial opinions. That is, reasonable people will
disagree as to the persuasiveness of the reasoning a court may offer for its decision.
Writte n judicial opinions are thus a good playing field for developing critical thinking skills by identifying
the issue in a case and examining the reasons for the
What has the court actually decided, and why? Rememberthat a court, especially the US Supreme Court,
is not only deciding one particular case but also setting down guidelines (in its holdings) for federal and
state courts that encounter similar issues. Note that court cases often raise a variety of issues oguestions
to be resolved, and judges (and attorneys) will differ as to what the real issue in a case is. A holding is the
courtoés complete answer to an issue that is critical t
meaning of the case as a preedent for future cases.
Beyond the decision of t he «aeasonming thatiou aré nsostiikelytb ooki ng at
understand what facts have been most significant to the court and what theories (schools of legal thought)
each trial or appellate judge believes in. Because judges do not always agree on first principles (i.e., they
subscribe to different schools of legal thought), there are many divided opinions in appellate opinions and
in each US Supreme Court term.
There are different sources of law in the US legal system. The US Constitution is foundational; US statutory
and common law cannot be inconsistent with its provisions. Congress creates statutory law (with the
signature of the president), and courts wilténpret constitutional law and statutory law. Where there is
neither constitutional law nor statutory law, the courts function in the realm of common law. The same is
true of law within the fifty states, each of which also has a constitution, or foundailtiem.
Both the federal government and the states have created administrative agencies. An agency only has the
power that the legislature gives it. Within the scope of that power, an agency will often create regulations
(seeChapters "AdministrativeLaw"), which have the same force and effect as statutes. Treaties are never
negotiated and concluded by states, as the federal government has exclusive authority over relations with
other nationstates. A treaty, once ratified by the Senate, has the same famde=ffect as a statute

passed by Congress and signed into law by the president.
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Constitutions, statutes, regulations, treaties, and court decisions can provide a legal basis in the positive
law. You may believe you have been wronged, but for you to haight that is enforceable in court, you
must have something in the positive law that you can point to that will support a cause of action against
your chosen defendant.
1. Give one example of where common law was overridden by the passage adralfed
statute.
2. How does common law change or evolve without any action on the part of a legislature?
3. Lindsey Paradise is not selected for her sorority of choice at the University of Kansas. She
has spent all her time rushing that particular sorority, whtblooses some of her friends
but not her. She is disappointed and angry and wants to sue the sorority. What are her

prospects of recovery in the legal system? Explain.

[1] RulonMiller v. InternationalBusines$lachinesCorp, 162 Cal.App.3d241,255(1984).

1.5Legal and Political Systems of the World
LEARNING OBJECTIVE

1. Describe how the commolaw system differs from the civiiw system.

Other legal and political systems are very different from the US system, which came from English
common-law traditions and the framers of the US Constitution. Our legal and political traditions are
different both in what kinds of laws we make and honor and in how disputes are resolved in court.
Comparing Commoihaw Systems with Other Legal Systems

The common-law tradition is unique to England, the United States, and former colonies of the British
Empire. Although there are differences among common-law systems (e.g., most nations do not permit
their judiciaries to declare legislative acts unconstitutional; some nations use the jury less frequently), all
of them recognize the use of precedent in judicial cases, and none of them relies on the comprehensive,

legislative codes that are prevalent in civil-law systems.
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CivitLaw Systems
The main alternative to the common-law legal system was developed in Europe and is based in Roman
and Napoleonic law. A civil-law or code-law system is one where all the legal rules are in one or more
comprehensive | egislative enactments. Daflawsdhacodbapol eond:
was developed for all of France. The code covered criminal law, criminal procedure, noncriminal law and
procedure, and commercial law. The rules of the code are still used today in France and in other
continental European legal systems. Thecode is used to resolve particular cases, usually by judges without
a jury. Moreover, the judges are not required to follow the decisions of other courts in similar cases. As
George Cameron of the University of HNMothigabhhkbasasested,
goes on to not e, iWhere sever al cases all have interpr
courts may feel bound to reach the same result in future cases, under the doctrine ofurisprudence
constante. The major agency forgr owt h and change, however, is the | egis
Civil-law systems are used throughout Europe as well as in Central and South America. Some nations in
Asia and Africa have also adopted codes based on European civil law. Germany, Holland, gain, France,
and Portugal all had colonies outside of Europe, and many of these colonies adopted the legal practices
that were imposed on them by colonial rule, much like the original thirteen states of the United States,
which adopted English common-law practices.
One source of possible confusion at this point is that we have already referred to US civil law in contrast to
criminal law. But the European civil law covers both civil and criminal law.
There are also legal systems that differ significantly from the common-law and civil-law systems. The
communist and socialist legal systems that remain (e.g., in Cuba and North Korea) operate on very
different assumptions than those of either English common law or European civil law. Islamic and other
religion -based systems of law bring different values and assumptions to social and commercial relations.
KEY TAKEAWAY

Legal systems vary widely in their aims and in the way they process civil and criminal cases. Gwnmon

systems use juries, have one judge, andeagho precedent. Civlaw systems decide cases without a

jury, often use three judges, and often render shorter opinions without reference to previously decided

cases.
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EXERCISE

1. Use the Internet to identify some of the bett&nown nations with civilaw systems.

Which Asian nations came to adopt all or part of dawv traditions, and why?

1.6 A Sample Case

Preliminary Note to Students

Title VII of the Civil Rights Act of 1964 is a federal statute that applies to all employers whose workforce

exceedsfifteen people. The text of Title VII says that

(a) it shall be an unlawful employment practice for an employerd

(1) to fail or refuseto hire or to discharge any individual, or otherwise to discriminate againstany

individual with respectto his compensation, terms, conditions, or privileges of employment, becauseof

suchi n di v irate@lbrprsligion, sex,or natural origin.

At common lawd where judges decide cases without reference to statutory guidancé employers were

generally free to hire and fire on any basis they might choose, and employees were generally free to work

for an employer or quit an employer on any basis they might choose (unless the employer and the

empl oyee had a contract). This rul e haderalsttatesthatal | ed 0 e
prohibit discrimination on any basis (such as the prohibitions on discrimination because of race, color,

religion, sex, or national origin in Title VII) are essentially legislative exceptions to the common -law

employment-at-will rule.

In the 1970s, many female employees began to claim a certain kind of sex discrimination: sexual

harassment. Some women were being asked to give sexual favors in exchange for continued employment

or promotion (quid pro quo sexual harassment) or found themsel ves in a working environment that put

their chances for continued employment or promotion at risk. This form of sexual discrimination came to

be called Ahostile working environmento sexual har ass m
Notice that the statute itself says nothing about sexua harassment but speaks only in broad terms about

di scrimination fAbecause ofo0o sex (and four other factor:
employees, employers, and the courts to fashion more specific rules through the process of civil ltigation.

This is a case from our federal court system, which has a trial or hearing in the federal district court, an

appeal to the Sixth Circuit Court of Appeals, and a final appeal to the US Supreme Court. Teresa Harris,
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having lost at both the district court and the Sixth Circuit Court of Appeals, here has petitioned for a writ

of certiorari (asking the court to issue an order to bring the case to the Supreme Court), a petition that is

granted less than one out of every fifty times. The Supreme Court, h other words, chooses its cases

carefully. Here, the court wanted to resolve a difference of opinion among the various circuit courts of

appeal as to whether or not a plaintiff in a hostile -working -environment claim could recover damages

without sbowregpB8ychol ogical injury.o

Harris v. Forklift Systems

510U.S.17(U.S. Supreme Court 1992)

JUDGES: OO6 CONNOR, J., delivered the opinion for a unani
filed concurring opinions.

JUSTI CE OB CONNOR denhdfthecCoetd t he opinio

In this case we consider the definition of a discrimin.
Afhostile work environmento) wunder Title VII of the Ci v
U.S.C. 8§ 2000e et seq. (1988&d., Supp. III).

|

Teresa Harris worked as a manager at Forklift Systems, Inc., an equipment rental company, from April

1985 wuntil October 1987. Charles Hardy was Forkliftéds |
The Magistrate found that, t hr ooftghinsuitéd hedlbecause sféert i me at |

gender and often made her the target of unwanted sexual innuendoes. Hardy told Harris on several

occasions, in the presence of other employees, AYoubre
as the r entaatl Ineaansatg eonoc;e , he told her she was fia dumbas
suggested that the two of them fAigo to the Holiday | nn |

asked Harris and other female employees to get coins from his front pants pocket. He threw objects on the

ground in front of Harris and other women, and asked them to pick the objects up. He made sexual

i nnuendoes about Harrisd and other womenbés clothing.
In mid -August 1987, Harris complained to Hardy about his conduct. Hardy said he was surprised that

Harris was offended, claimed he was only joking, and apologized. He also promised he would stop, and

based on this assurance Harris stayed on the job. But in early September, Hardy began anew: While

Harris was arrangingadea  wi t h one of Forkliftéds customers, he asKk:¢
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empl oyees, AWhat did you do, promise the guyésome [ sex]
collected her paycheck and quit.
Harris then sued For kl i f tthadcréated anabusiye work@nvirokhreent tbrynérs c on d u

because of her gender. The United States District Court for the Middle District of Tennessee, adopting the

report and recommendation of the Magistrate, found thi.
conduct did not create an abusive environment. The <coul
Afof fended [ Harris], and would offend the reasonabl e wo

expected to seriously af f-being. Afeabanahleiwendas hanggeryncdnlkeé ogi cal
circumstances would have been offended by Hardy, but his conduct would not have risen to the level of
interfering with that personds work performance.
ANeither do | believe t hatndeHartrhiast] swhaes ssuufbfjeercetdi vienljyu rsy
may at times have genuinely offended [Harris], | do not believe that he created a working environment so

poi soned as to be intimidating or abusive to [Harris].
I n focusing on t he e mpheiogy theeDistsict Qoarywahfaldwing Circud precedent. |

See Rabidue v. Osceola Refining Co., 805 F.2d 611, 620 (CA6 1986), cert. denied, 481 U.S. 1041, 95 L. Ed.

2d 823, 107 S. Ct. 1983 (1987). The United States Court of Appeals for the Sixth Circuit dirmed in a brief
unpublished decisionéreported at 976 F.2d 733 (1992).
We granted certiorari, 507 U.S. 959 (1993), to resolve a conflict among the Circuits on whether conduct,

to be actionable as fAabusive wor k enwsnmentissmeinpresenth ar as s mi
here), must fiseriously affecthelamgoenmpl deaadbslhep pyah mlt o
injury. o Compare Rabidue (requi r tbaing); \baece v. BoutkerndBéllf ect on
Telephone & Telegraph ., 863 F.2d 1503, 1510 (CA11 1989) (same); and Downes v. FAA, 775 F.2d 288,

292 (CA Fed. 1985) (same), with Ellison v. Brady, 924 F.2d 872, 877 878 (CA9 1991) (rejecting such a

requirement).

Il

Title VIIT of the Civil Right sekhptogmeh96prmakesei foflaa

discriminate against any individual with respect to his compensation, terms, conditions, or privileges of

empl oyment, because of such individual s race, -col or, |
2(a)(1). As we made clear in Meritor Savings Bank, FSB
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not | imited to 6economicbé or o6tangibled discrimination
empl oyment &8 evinces a trikecahtigeremie spectrumeof disparate eeatinentof neen s

and womendé in employment, 6 which includes requiring pe:¢
abusive environment. Id., at 64, quoting Los Angeles Dept. of Water and Power v. Manhart, 435 U.S 702,

707, n. 13, 55 L. Ed. 2d 657, 98 S. Ct . 1370 (1978). Wh
intimidation, ridicule, and insult,o 477 U.S. at 65, t|
conditions of thet vand icmbesa teempano yarbeunsi ve wor ki ng enviro
This standard, which we reaffirm today, takes a middle path between making actionable any conduct that

is merely offensive and requiring the conduct to cause a tangible psychological injury. As we pointed out

in Meritor, imere utterance of anéepithet which engend
sufficiently affect the conditions of employment to implicate Title VII. Conduct that is not severe or

pervasive enough to create a objectively hostile or abusive work environment 8 an environment that a

reasonable person would find hostile or abusivedi s beyond Title VII®&s purview. Li
does not subjectively perceive the environment to be abusive, the conduct has notactually altered the
conditions of the victimbés employment, and there is no
But Title VII comes into play before the harassing conduct leads to a nervous breakdown. A

discriminatorily abusive work environment, even one thatdoesnotser i ously affect empl oyee
psychological well-b e i n g, can and often wil/ detract from empl oye
employees from remaining on the job, or keep them from advancing in their careers. Moreover, even

without regard to these tangible effects, the very fact that the discriminatory conduct was so severe or

pervasive that it created a work environment abusive to employees because of their race, gender, religion,

or national origin offends Titl e \ppalingsonductalegddim ul e of wi
Meritor, and the reference in that case to environment .
destroy completely the emotional and psychological st al
quoting Rogers v. EEOG 454 F.2d 234, 238 (CA5 1971), cert. denied, 406 U.S. 957,32 L. Ed. 2d 343, 92 S.

Ct. 2058 (1972), merely present some especially egregious examples of harassment. They do not mark the

boundary of what is actionable.

We therefore believe the DistrictCourt erred in relying on whether the conc

plaintiffos pbgichgd ogrn claed weéd t o fAisuffer injury. o Suct
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fact finderds attention on concrete ptyegurd Cdrtairdyi c al har m
Title VII bars conduct that woul d ser i oubkelng buatfief ect a r
statute is not limited to such conduct. So long as the environment would reasonably be perceived, and is

perceived, as hostile o abusive, Meritor, supra, at 67, there is no need for it also to be psychologically

injurious.

This is not, and by its nature cannot be, a mathematically precise test. We need not answer today all the

potential questions it raises, nor specifically address t he Equal Empl oyment Opportuni
new regulations on this subject, see 58 Fed. Reg. 51266 (1993) (proposed 29 CFR 8§ 1609.1, 1609.2); see

also 29 CFR A 1604.11 (1993). But we can say tRat whet
determined only by looking at all the circumstances. These may include the frequency of the

discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere

offensive utterance; and whether it unreasonably interfereswi t h an empl oyeeds work perf
effect on the empl oang 8, of cousse, @lbvant to deterenmihg wivetherlthe

plaintiff actually found the environment abusive. But while psychological harm, like any other relevant

factor, may be taken into account, no single factor is required.

Il

Forklift, while conceding that a requirement that the conduct seriously affect psychological well -being is

unfounded, argues that the District Court nonetheless correctly applied the Meritor standar d. We

di sagree. Though the District Court did conclude that 1
abusive to [Harris],o it did so only after finding that
seriously affect pwelkb emitng,.,fd samd ytcthatl oarcrails was not fsu
she suffered injury, o ibid. The District Courtods appl i
influenced its ultimate conclusion, especially given that the court found thistobe a ficl ose case. 0

We therefore reverse the judgment of the Court of Appeals, and remand the case for further proceedings

consistent with this opinion.

So ordered.

Note to Students

This was only the second time that the Supreme Court had decided a sexuaharassment case. Many

feminist legal studies scholars feared that the court would raise the bar and make hostile-working -
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environment claims under Title VII more difficult to win. That did not happen. When the question to be

decided is combined withthecour t 6 s deci si on, we get the holding of the
court poses, plus its answer, yields a holding that @A
injury in order to win a Title VI I edreeuntilslchtimaasdhe s ment c |

court revisits a similar question and answers it differently. This does happen, but happens rarely.
CASE QUESTIONS
1. Is this a criminal case or a cillv case? How can you tell?
2. Is the court concerned with making a proceduxdk here, or is the court making a
statement about the substantive law?
3. Is this a case where the court is interpreting the Constitution, a federal statute, a state
statute, or the common law?
4. InHarrisv. Forklift, what if the trial judge does nqtersonally agree that women should
KFEgS Fye NARIKGa G2 Sldzrf GNBFEGYSYyd Ay (GKS g2
the case even before trial? Or should the judge dismiss the case after giving the female
plaintiff her day in court?
5. Whatwastheempl®d SND&a I NBdzYSyd Ay (GKAa OF&aSK 52 &2dz
if those who legislated Title VII gave no thought to the question of seriousness of injury

at all?

1.7Summary and Exercises
Summary

There are differing conceptions of what law is and of what law should be. Laws and legal systems differ
worldwide. The legal system in the United States is founded on the US Constitution, which is itself
inspired by natural -law theory and the idea that people have rights that cannot be taken by government
but only protected by government. The various functions of the law are done well or poorly depending on
which nation -state you look at. Some do very well in terms of keeping order, while others do a better job
of allowing civil and political freedoms. Social and political movements within each nation greatly affect

the nature and quality of the legal system within that nation.
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This chapter has familiarized you with a few of the basic schools of legal thought, such as natural law,
positive law, legal realism, and critical legal studies. It has also given you a brief background in common
law, including contracts, torts, and criminal law. The differences between civil and criminal cases,
substance and procedure, and the various sources of law have also been reviexd. Each source has a
different level of authority, starting with constitutions, which are primary and will negate any lower -court
laws that are not consistent with its principles and provisions. The basic differences between the common
law and civil law (continental, or European) systems of law are also discussed.
EXERCISES
1. What is the common law? Where do the courts get the authority to interpret it and to
change it?
2. After World War Il ended in 1945, there was an international tribunal at Nuremberg that
LINP 3SOdzi SR @ NA2dza 2FFAOAIfa Ay DSN¥XIlIyeéQa ¢K
F3AFAYyad KdzYFryabdeoég alye 2F GKSY OflFAY GKIFG 0
Adolf Hitler and his chief lieutenants. What law, if any, have they violated?

3. What doesstaredecisianean, and why is it so basic to comrlamv legal tradition?

4. In the following situations, which source of law takes priority, and why?
a. The state statute conflicts with the common law of that state.
b. A federal statute conflicts with the WSonstitution.
c. A commonlaw decision in one state conflicts with the US Constitution.
d. A federal statute conflicts with a state constitution.
1. The source of law that is foundational in the US legal system is

a.the common law

b. statutory law

c. constitutional law

d. administrative law

2. G[ ¢ Aa GKS O2YYIFIYyR 2F | a42@0SNBAIyé NBLINBaSyda oKI
a. civil law
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b. constitutional law
c. natural law
d. ecofeminist law

e. positive law

es

Which of the following kinds of law are most often found in state lathier than federal law?

torts and contracts

T p

bankruptcy

maritime law

o

d. international law

4. Where was natural law discovered?
a. in nature
b. in constitutions and statutes
c. in the exercise of human reason
d. in the Wall StreetJournal
5. Wolfe is a state court judge @alifornia. In the case &iddickv. Clousewhich involves a
contract dispute, Wolfe must follow precedent. She establishes a logical relationship between
the Riddick case and a case decided by the California Supreme ZiawrtPatelEnterprises,
IncShe compares the facts of Riddick to the facts in Zhu and to the extent the facts are similar,
applies the same rule to reach her decision. This is

deductive reasoning

o p

faulty reasoning

o

linear reasoning

d. reasoning by analogy

6. Moore is a state court judge @olorado. In the case @fassidy. Seawell also a contract

dispute, there is no Colorado Supreme Court or court of appeals decision that sets forth a rule

that could be applied. However, the California casgluiv. PatelEnterprisesinc.A & & gSNE  Of 2 &
on the facts and sets forth a rule of law that could be applied to the Cassidy case. What process

must Moore follow in considering whether to use the Zhu case as precedent?
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a. Moore is free to decide the case any way he wants, but he may not look at
decisons and reasons in similar cases from other states.

b. Moore must wait for the Colorado legislature and the governor to pass a law
that addresses the issues raised in the Cassidy case.

c. Moore must follow the California case if that is the best precedent.

d. Moore may follow the California case if he believes that it offers the best

reasoning for a similar case.

SELFTEST ANSWERS

O of R
a o

/ KI Ldd S NJ
Corporate Social Responsibility and Business Ethics

A great society is a society in which [leaders] of business think greatly about their functions.

Alfred North Whitehead
LEARNING OBJECTIVES

After reading this chapter, you should be able to do the following:

1. Define ethics and explain the importance of good ethics for business people and
business organizations.

2. Understand the principal philosophies of ethics, including utilitarianism,-dased
ethics, and virtue ethics.

3. Distinguish between the ethical merits of various choices by using an ethical decision
model.

4. Explain the difference between shareholder andk&tholder models of ethical corporate

governance.
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5. Explain why it is difficult to establish and maintain an ethical corporate culture in a
business organization.

Few subjects are more contentious or important as the role of business in society, particularly, whether corporations

have soci al responsibilities that are distinct from maxi mizi

not oxymoronic (i.e., a contradiction in terms), there is plenty of evidence that businesspeople and firms seek to look
out primarily for themselves. However, business organizations ignore the ethical and social expectations of
consumers, employees, the media, nongovernment organizations (NGOs), government officials, and socially
responsible investors at their peril. Legal compliance alone no longer serves the longterm interests of many
companies, who find that sustainable profitability requires thinking about people and the planet as well as profits.
This chapter has a fairly modest aim: to introduce potential busin esspeople to the differences between legal
compliance and ethical excellence by reviewing some of the philosophical perspectives that apply to business,

businesspeople, and the role of business organizations in society.

2.1 What Is Ethics?
LEARNINGOBJECTIVES

1. Explain how both individuals and institutions can be viewed as ethical or unethical.
2. Explain how law and ethics are different, and why a good reputation can be more
important than legal compliance.

Most of those who write about ethics do not make a clear distinction between ethics and morality. The question of

what is fArighto or fAmorally correcto or fAethically correcto

but all of the words and phrases are after the same thing: whatacti s fAbetter o in a moral or
other act? People sometimes speak of morality as something personal but view ethics as having wider social
implications. Others see morality as the subject of a field of study, that field being ethics. Ethics would be morality as
applied to any number of subjects, including journalistic ethics, business ethics, or the ethics of professionals such as
doctors, attorneys, and accountants. We will venture a definition of ethics, but for our purposes,

ethics and morality will be used as equivalent terms.

People often speak about the ethics or morality of individuals and also about the morality or ethics of corporations

and nations. There are clearly differences in the kind of moral responsibility that we can fair ly ascribe to corporations

and nations; we tend to see individuals as having a soul, or at least a conscience, but there is no general agreement
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that nations or corporations have either. Still, our ordinary use of language does point to something significa nt: if we

say that some nations are fievil o and others are ficorrupt, o t
undertaken by the governments or people of that nation. For example, if North Korea is characterized by the US

presidentaspartof an fAaxis of evil, o or i f we conclude that Worl dCor
then we are making judgments that their collective actions are morally deficient.

In talking about morality, we often use the word good; but that word can be confusing. If we say that Microsoft is a

fgood company, 0 we may be making a statement about the inves
preeminence in the market, or their ability to win lawsuits or appeals or to influence administrative a gencies. Less

likely, though possibly, we may be making a statement about the civic virtue and corporate social responsibility of

Microsoft. In the first set of judgments, we use the word goodbut mean something other than ethical or moral; only

in the second instance are we using the wordgood in its ethical or moral sense.

A word such asgood can embrace ethical or moral values but also nonethical values. If | like Daniel and try to

convince you what a fAgood guyo h é&hdgsodlogking? Wetleoff? Fangdkbe a | | sorts
with? Humorous? Athletic? Smart? | could answer all of those questions with a yes, yet you would still not know any

of his moral qualities. But if | said that he was honest, caring, forthright, and diligent, voluntee red in local soup

kitchens, or tithed to the church, many people would see Daniel as having certain ethical or moral qualities. If | said

that he keeps the Golden Rule as well as anyone | know, you could conclude that he is an ethical person. But if | said

that he is fAalways in controlo or dalways at the top of his
assumptions about his character or ethics.

There are three key points here:

Although morals and ethics are not precisely measurable, people generdy have similar

reactions about what actions or conduct can rightly be called ethical or moral.

As humans, we need and value ethical people and want to be around them.

Saying that someone or some organization is lawabiding does not mean the same as

saying a person or company is ethical.

Here is a cautionary note: for individuals, it is far from easy to recognize an ethical problem, have a clear and usable
decision-ma ki ng process to deal it, and then haveevwrhmoremor al cour a
difficult within a business organization, where corporate employees vary in their motivations, loyalties, commitments,

and character. There is no universally accepted way for developing an organization where employees feel valued,
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respected, ard free to openly disagree; where the actions of top management are crystal clear; and where all the
employees feel loyal and accountable to one another.

Before talking about how ethics relates to law, we can conclude that ethics is the study of moraliyd fir ght ¢ and
fi wr odnirgtie context of everyday life, organizational behaviors, and even how society operates and is governed.
How Do Law and Ethics Differ?

There is a difference between legal compliance and moral excellence. Few would choose a professional
service, health care or otherwise, because the provider had a record of perfect legal compliance, or always
following the letter of the law. There are many professional ethics codes, primarily because people realize
that law prescribes only a minimum of mor ality and does not provide purpose or goals that can mean
excellent service to customers, clients, or patients.

Business ethicists have talked for years about the intersection of law and ethics. Simply put, what is legal

is not necessarily ethical. Conversely, what is ethical is not necessarily legal. There are lots of legal
maneuvers that are not all that ethical; thewell-u s ed phr ase @Al egal |l oophol eo
Here are two propositions about business and ethics. Consider whether they strikeyou as true or whether
you would need to know more in order to make a judgment.

Individuals and organizations have reputations. (For an individual, moral reputation is
most often tied to othersdé perceptiong of
diligent, reliable, fair, and caring? The reputation of an organization is built on the

goodwill that suppliers, customers, the community, and employees feel toward it.

Although an organization is not a person in the usual sense, the goodwill that people feel
about the organization is based on their perception of its better qualities by a variety of
stakeholders: customers or clients, suppliers, investors, employees, government

officials).

The goodwill of an organization is to a great extent based on theactions it takes and on
whether the actions are favorably viewed. (This goodwill is usually specifically counted

in the sale of a business as an asset that the buyer pays for. While it is difficult to place a
monetary val ue on g o otdtian wlilllgenerady céllifor anh@lser g o o d

evaluation in the final accounting before the sale. Legal troubles or a reputation for
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having legal troubles will only lessen the price for a business and will even lessen the

value of the compalnymews toarmke sast d atdhd emguwb | i ¢ 6 ¢
Another reason to think about ethics in connection with law is that the laws themselves are meant to

express some moral view. If there are legal prohibitions against cheating the Medicare program, it is

because peope (legislators or their agents) have collectively decided that cheating Medicare is wrong. If

there are legal prohibitions against assisting someone to commit suicide, it is because there has been a

group decision that doing so is immoral. Thus the law provides some important cues as to what society

regards as right or wrong.

Finally, important policy issues that face society are often resolved through law, but it is important to

understand the moral perspectives that underlie public debate d as, for example, in the continuing

controversies over stem-cell research, medical use of marijuana, and abortion. Some ethical perspectives

focus on rights, some on social utility, some on virtue or character, and some on social justice. People

consciously (or, more often, unconsciously) adopt one or more of these perspectives, and even if they

completely agree on the facts with an opponent, they will not change their views. Fundamentally, the

difference comes down to incompatible moral perspectives, a clash of basic vales. These are hotbutton

issues because society is divided, not so much over facts, but over basic values. Understanding the varied

moral perspectives and values in public policy debates is a clarifying benefit in following or participating

in these import ant discussions.

Why Should an Individual or a Business Entity Be Ethical?

The usual answer is that good ethics is good business. In the long run, businesses that pay attention to

ethics as well as law do better; they are viewed more favorably by customersBut this is a difficult claim to

measure scientifically, because fithe |l ong runo is an i
no generally accepted criteria by which ethical excellence can be measured. In addition, life is still lived in

the short run, and there are many occasions when something short of perfect conduct is a lot more

profitable.

Some years ago, Royal Dutch/ Shel |l (one of the worl dés |
trouble with the public for its apparent careles sness with the environment and human rights. Consumers

were boycotting and investors were getting frightened, so the company took a long, hard look at its ethic

of short-term profit maximization. Since then, changes have been made. The CEO told one group
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business ethicists that the uproar had taken them by surprise; they thought they had done everything

right, but it seemed there was a fighost in the machine

all of whom objected t &koftmbraelseostgiviipany 6s seeming | ac
The market does respond to unethical behavior. In Section 2.4 "Corporations and Corporate Governance',
you will read about the Sears Auto Centers case. The loss of goodwill toward Sears Auto Centers was real,
even though the total amount of money lost cannot be clearly accounted for. Years later, there are people
who will not go near a Sears Auto Center; the customers who lost trust in the company will never return,

and many of their children may avoid Sears Auto Centers as well.

The Arthur Andersen story is even more dramatic. A major accounting firm, Andersen worked closely

with Enron in hiding its various | osses through creati)

Houston office also did some shredding around the clock, appearing to cover up what it was doing for

Enron. A criminal case based on this shredding resulted in a conviction, later overturned by the Supreme
Court. But it was too late. Even before the conviction, many clients had found other accounting firms that
were not under suspicion, and the Supreme Courtds
without the conviction, Andersen would have lost significant market share.

The irony of Andersen as a poster child for overly aggressive accounting practicess that the man who

reve.l

founded the firm built it on integrity and straightfor)

companyod6s motto. Andersen established the companyo6s r e|]

by refusing to play numbers games for a potentially lucrative client.
Maximizing profits while being legally compliant is not a very inspiring goal for a business. People in an
organization need some quality or excellence to strive for. By focusing on pushing the edge of what is
legal, by looking for loopholes in the law that would help create short-term financial gain, companies have
often learned that in the long term they are not actually satisfying the market, the shareholders, the
suppliers, or the community generally.
KEY AKEAWAY
Legal compliance is not the same as acting ethically. Your reputation, individually or corporately, depends
on how others regard your actions. Goodwill is hard to measure or quantify, but it is real nonetheless and

can best be protected by actirgghically.
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EXERCISES

1. Think of a person who did something morally wrong, at least to your way of thinking.
What was it? Explain to a friend of yoursr a classmate why you think it was wrong.

Does your friend agree? Why or why not? What is the basic plinthat forms the basis
for your judgment that it was wrong?

2. Think of a person who did something morally right, at least to your way of thinking. (This
is not a matter of finding something they did well, like efficiently changing a tire, but
something good What was it? Explain to a friend of yoursr a classmate why you
think it was right. Does your friend agree? Why or why not? What is the basic principle
that forms the basis for your judgment that it was right?

3. Think of an action by a business orgari@aisole proprietor, partnership, or
corporation) that was legal but still strikes you as wrong. What was it? Why do you think
it was wrong?

4. Think of an act by an individual or a corporation that is ethical but not legal. Compare
your answer with those ofour classmates: were you more likely to find an example

from individual action or corporate action? Do you have any thoughts as to why?

2.2 Major Ethical Perspectives
LEARNING OBJECTIVES

1. Describe the various major theories about ethics in human decisiking.

2. Begin considering how the major theories about ethics apply to difficult choices in life
and business.

There are several weltrespected ways of looking at ethical issues. Some of them have been around for

centuries. It is important to know that man y who think a lot about business and ethics have deeply held

beliefs about which perspective is best. Others would recommend considering ethical problems from a

variety of different perspectives. Here, we take a brief look at (1) utilitarianism, (2) deonto logy, (3) social

justice and social contract theory, and (4) virtue theory. We are leaving out some important perspectives,

such as general theories of justice and Arightso and f
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Utilitarianism

Utilitarianism is a prominent perspective on ethics, one that is well aligned with economics and the free-
market outlook that has come to dominate much current thinking about business, management, and
economics. Jeremy Bentham is often considered the founder of utilitariani sm, though John Stuart Mill
(who wrote On Liberty and Utilitarianism ) and others promoted it as a guide to what is good.
Utilitarianism emphasizes not rules but results. An action (or set of actions) is generally deemed good or
right if it maximizes happin ess or pleasure throughout society. Originally intended as a guide for
legislators charged with seeking the greatest good for society, the utilitarian outlook may also be practiced
individually and by corporations.

Bentham believed that the most promising way to obtain agreement on the best policies for a society
would be to look at the various policies a legislature could pass and compare the good and bad
consequences of each. The right course of action from an ethical point of view would be to choose the
policy that would produce the greatest amount of utility, or usefulness. In brief, the utilitarian principle
holds that an action is right if and only if the sum of utilities produced by that action is greater than the

sum of utilities from any other possi ble act.

This statement des crdwhiehsactiGnaamdng vartous loptidngwillideliver tlsem o
greatest good to society? ARule wutilitarianismodo is a s
if followed regularly, will create the greatest good?

Notice that the emphasis is on finding the best possible results and that the assumption is that we can
measure the utilities involved. (This turns out to be more difficult that you might think.) Notice also that
ithe sum tiogsad olfeairtliy iitmplies that in doing utilitarie
or set of acts provides the greatest utility to us as individuals or to a particular corporation; the test is,
instead, whether it provides the greatest utility to so ciety as a whole. Notice that the theory does not tell us
what kinds of utilities may be better than others or how much better a good today is compared with a

good a year from today.

Whatever its difficulties, utilitarian thinking is alive and well in US| aw and business. It is found in such
diverse places as costbenefit analysis in administrative and regulatory rules and calculations,
environmental impact studies, the majority vote, product comparisons for consumer information,

marketing studies, tax laws, and strategic planning. In management, people will often employ a form of
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utility reasoning by projecting costs and benefits for plan X versus plan Y. But the issue in most of these
cost-benefit analyses is usually (1) put exclusively in terms of money and (2) directed to the benefit of the
person or organization doing the analysis and not to the benefit of society as a whole.

An individual or a company that consistently uses the
company?0 i s n atlitaridnoebt bf the greatgst gobdeverall. Another common failing is to
see only one or two options that seem reasonable. The following are some frequent mistakes that people
make in applying what they think are utilitarian principles in justifying the ir chosen course of action:
Failing to come up with lots of options that seem reasonable and then choosing the one
that has the greatest benefit for the greatest number. Often, a decision maker seizes on
one or two alternatives without thinking carefully a bout other courses of action. If the
alternative does more good than harm, the dec
. Assuming that the greatest good for you or your company is in fact the greatest good for
alld that is, looking at situations subjectiv ely or with your own interests primarily in

mind.

Underestimating the costs of a certain decision to you or your company. The now-classic
Ford Pinto case demonstrates how Ford Motor Company executives drastically
underestimated the legal costs of not correcting a feature on their Pinto models that they
knew could cause death or injury. General Motors was often taken to task by juries that
came to understand that the company would not recall or repair known and dangerous
defects because it seemed more profiaible not to. In 2010, Toyota learned the same
lesson.

Underestimating the cost or harm of a certain decision to someone else or some other
group of people.

Favoring short-term benefits, even though the long-term costs are greater.

. Assuming that all values can be reduced to money. In comparing the risks to human
health or safety against, say, the risks of job or profit losses, costbenefit analyses will
often try to compare apples to oranges and put arbitrary numerical values on human

health and safety.
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Rules and Duty: Deontology

In contrast to the utilitarian perspective, the deontological view presented in the writings of Immanuel

Kant purports that having a moral intent and following the right rules is a better path to ethical conduct

than achieving the right results. A deontologist like Kant is likely to believe that ethical action arises from

doing onebés duty and that duties are defined by rati on:
specific to particular kinds of human beings but are owed univ ersally to all human beings. Kant therefore

uses AuniversalizingA as a form of rational thought t h:
It considers all humans as equal, not in the physical, social, or economic sense, but equal before God,

whether they are male, female, Pygmy, Eskimoan, Islamic, Christian, gay, straight, healthy, sick, young, or

old.

For Kantian thinkers, this basic principle of equality means that we should be able to universalize any

particular law or action to determine w hether it is ethical. For example, if you were to consider

misrepresenting yourself on a resume for a particular job you really wanted and you were convinced that

doing so would get you that job, you might be very tempted to do so. (What harm would it be? you might

ask yourself. When | have the job, | can prove that | was perfect for it, and no one is hurt, while both the

employer and | are clearly better off as a result!) Kantian ethicists would answer that your chosen course

of action should be a universd oned a course of action that would be good for all persons at all times.

There are two requirements for a rule of action to be universal: consistency and reversibility. Consider
reversibility: i f you make a deci gsposiionyoa would havewafjeh y ou di
the decision, you would more likely make an impartial one 8 you would more likely choose a course of

action that would be most fair to all concerned, not just you. Again, deontologyrequires that we put duty

first, act rationally , and give moral weight to the inherent equality of all human beings.

In considering whether to lie on your resume, reversibility requires you to actively imagine both that you

were the employer in this situation and that you were another well -qualified ap plicant who lost the job

because someone else padded his resume with false accomplishments. If the consequences of such an

exercise of the imagination are not appealing to you, your action is probably not ethical.

The second requirement for an action to be universal is the search for consistency. This is more abstract.

A deontologist would say that since you know you are telling a lie, you must be willing to say that lying, as

a general, universal phenomenon, is acceptable. But if everyone lied, then therewvould be no point to
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lying, since no one would believe anyone. It is only because honesty works well for society as a whole and

is generally practiced that lying even becomes possible! That is, lying cannot be universalized, for it

depends on the preexistence of honesty.

Similar demonstrations can be made for actions such as polluting, breaking promises, and committing

most crimes, including rape, murder, and theft. But these are the easy cases for Kantian thinkers. In the

gray areas of life as it is lived,the consistency test is often difficult to apply. If breaking a promise would

save a life, then Kantian thought becomes difficult to apply. If some amount of pollution can allow

employment and the harm is minimal or distant, Kantian thinking is not all th at helpful. Finally, we

should note that the well-kk nown Gol den Rul e, fADo unto others as you w
emphasi zes the easier of the two universalizing requir
if someone did thisto me? 0 ) .

Social Justice Theory and Social Contract Theory

Social justice theori st s dibatis, whatashhe fait wayitd dissributeigdndst i ve | us |
among a group of people? Marxist thought emphasizes that members of society should be givergoods to

according to their needs. But this redistribution would require a governing power to decide who gets what

and when. Capitalist thought takes a different approach, rejecting any giving that is not voluntary. Certain

economists, such as the late Miton Friedman (see the sidebar in Section 2.4 "Corporations and Corporate

Governance") also reject the notion that a corporation has a duty to give to unmet needs in society,

believing that the government should play that role. Even the most dedicated free-market capitalist will

often admit the need for some government and some forms of welfared Social Security, Medicare,

assistance to flood stricken areas, help for AlDs patientsd along with some public goods (such as defense,

education, highways, parks, and support of key industries affecting national security).

People who do not see the need fopublic goods (including laws, court systems, and the government

goods and services just cited) often question why there needs to be a government at all. One response

mi ght be, AW thout government, there would be no corpo
a fistate of natureo would rationally choose to have soi
thesocial contract, where people give up certain rights to government in exchange for security and

common benefits. In your own lives and in this course, you will see an ongoing balancing act between

human desires for freedom and human desires for order; it is an ancient tension. Some commentators
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also see a kind ofsocial contract between corporations and society; in exchange for perpetual duration
and limited liability, the corporation has some corresponding duties toward society. Also, if a corporation
is legally a Aperson, 0 as t hthen Some woaldreeguetmtifithis r eaf f i r me d
corporate person commits three felonies, it should be locked up for life and its corporate charter revoked!
Modern social contract theorists, such as Thomas Donaldson and Thomas Dunfee Ties that Bind, 1999),
observe that various communities, not just nations, make rules for the common good. Your college or
school is a community, and there are communities within the school (fraternities, sororities, the folks
behind the counter at the circulation desk, the people who work together at the university radio station,
the sports teams, the faculty, the students generally, the gay and lesbian alliance) that have rules, norms,
or standards that people can buy into or not. If not, they can exit from that community, just as we are free
(though not without cost) to reject US citizenship and take up residence in another country.

Donal dson and Dunfeebds integrative soci al contracts t hi
of smaller communities along with the larger social contracts made in states (such as Colorado or
California) and nation -states (such as the United States or Germany). Our Constitution can be seen as a
fundamental social contract.

It is important to realize that a social contract can be changed by the participants in a community, just as
the US Constitution can be amended. Social contract theory is thus dynamid it allows for structural and
organic changes. Ideally, the social contract struck by citizens and the government allows for certain
fundamental rights such as those we enjoy in the United States, but it need not. People can give up
freedom-oriented rights (such as the right of free speech or the right to be free of unreasonable searches
and seizures) to secure order (freedom from fear, freedom from terrorism). For example, many citizens in
Russia now miss the days when the Kremlin was all powerful; there was less crime and more equality and
predictability to life in the Soviet Union, even if there was less freedom.

Thus the rights that people haved in positive lawd come from whatever social contract exists in the
society. This view differs from that of the deontologists and that of the natural -law thinkers such as
Gandhi, Jesus, or Martin Luther King Jr., who believed that rights come from God or, in less religious
terms, from some transcendent moral order.

Another important movement in ethics and society is the communitarian outlook. Communitarians

emphasize that rights carry with them corresponding duties; that is, there cannot be a right without a

Saylor URLhttp://www.saylor.org/books Saylor.org
45



http://creativecommons.org/licenses/by-nc-sa/3.0/
http://www.saylor.org/books

duty. Interested students may wish to explore the work of Amitai Etzioni. Etzioni was a founder of the
Communitarian Network, which is a group of individuals who have come together to bolster the moral,
social, and political environment. It claims to be non sectarian, nonpartisan, and international in scope.
The relationship between rights and dutiesd in both law and ethicsd calls for some explanations:

If you have a right of free expression, the government has a duty to respect that right but
can put reasonable limits on it. For example, you can legally say whatever you want
about the US president, but you candt get awa
Even if your criticisms are strong and insistent, you have the right (and our government
has the duty to protect your right) to speak freely. In Singapore during the 1990s, even
indirect criticisms & mere hintsd of the political leadership were enough to land you in
jail or at least silence you with a libel suit.

Rights and duties exist not only between peopleand their governments but also between
individuals. Your right to be free from physical assault is protected by the law in most
states, and when someone walks up to you and punches you in the nose, your righ as
set forth in the positive law of your stat ed have been violated. Thus other people have a
duty to respect your rights and to not punch you in the nose.

Your right in | egal terms is only as good as
remedies through the courts and political institutions of society.

A distinction between basic rights and nonbasic rights may also be important. Basic rights may include
such fundamental elements as food, water, shelter, and physical safety. Another distinction is between
positive rights (the right to bear arms, the right to vote, the right of privacy) and negative rights (the right
to be free from unreasonable searches and seizures, the right to be free of cruel or unusual punishments).
Yet another is between economic or social rights (adequate food, work, and ernironment) and political or
civic rights (the right to vote, the right to equal protection of the laws, the right to due process).

Aristotle and Virtue Theory

Virtue theory, or virtue ethics, has received increasing attention over the past twenty years, paticularly in
contrast to utilitarian and deontological approaches to ethics. Virtue theory emphasizes the value of
virtuous qualities rather than formal rules or useful results. Aristotle is often recognized as the first

philosopher to advocate the ethical v al ue of <certain qualities, or virtue
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Hosmer has noted, Aristotle saw the goal of human existence as the active, rational search for excellence,
and excellence requires the personal virtues of honesty, truthfulness, cairage, temperance, generosity,

and high-mi ndedness. This pursuit is also termed Aknowledge
Aristotle believed that all activity was aimed at some goal or perceived good and that there must be some
ranking that we do among those goals or goods. Happiness may be our ultimate goal, but what does that
mean, exactly? Aristotle rejected wealth, pleasure, and fame and embraced reason as the distinguishing
feature of humans, as opposed to other species. And since a human is aeasoning animal, happiness must
be associated with reason. Thus happiness is living according to the active (rather than passive) use of
reason. The use of reason leads to excellence, and so happiness can be defined as the active, rational
pursuit of personal excellence, or virtue.

Aristotle named fourteen virtues: (1) courage, particularly in battle; (2) temperance, or moderation in

eating and drinking; (3) liberality, or spending money well; (4) magnificence, or living well; (5) pride, or
taking pleasure in accomplishments and stature; (6) high -mindedness, or concern with the noble rather
than the petty; (7) unnamed virtue, which is halfway between ambition and total lack of effort; (8)
gentleness, or concern for others; (9) truthfulness; (10) wit, or pleasure in group discussions; (11)
friendliness, or pleasure in personal conduct; (12) modesty, or pleasure in personal conduct; (13)

righteous indignation, or getting angry at the right things and in the right amounts; and (14) justice.

From a modern perspedive, some of these virtues seem oldfashioned or even odd. Magnificence, for
example, is not something we commonly speak of. Three issues emerge: (1) How do we know what a virtue
is these days? (2) How useful is a list of agreedupon virtues anyway? (3) What do virtues have to do with
companies, particularly large ones where various groups and individuals may have little or no contact

with other parts of the organization?

As to the third question, whether cor eroflivelydelmaresA can fAha
corporation is obviously not the same as an individual. But there seems to be growing agreement that
organizations do differ in their practices and that these practices are value driven. If all a company cares
about is the bottom lin e, other values will diminish or disappear. Quite a few books have been written in

the past twenty years that emphasize the need for businesses to define their values in order to be

competitive in todzlay()s gl obal economy.
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As to the first two questionsre gar di ng virtues, a |l ook at Michael Josepl
helpful.

w2aSLlKazyQa /2NB =zl fdsSa !'yrfteara yR 58
Michael Josephson, a noted American ethicist, believes that a current set ofcore valueshas been

identified and that the values can be meaningfully applied to a variety of personal and corporate

decisions.

To simplify, |l etds say that there are ethical and nonef
When you ask people what kinds of qualities they admire in others or in themselves, they may say wealth,

power, fitness, sense of humor, good looks, intelligence, musical ability, or some other quality. They may

also value honesty, caring, fairness, courage, perseverance, diligence, trustworthiness, or integrity. The

gualities on the second list have something in commond they are distinctively ethical characteristics. That

is, they are commonly seen as moral or ethical qualities, unlike the qualities on the first list. You can be,

like the Athenian Alcibiades, brilliant but unprincipled, or, like some political leaders today, powerful but

dishonest, or wealthy but uncaring. You can, in short, have a number of admirable qualities (brilliance,

power, wealth) that are not per se virtuous. Just because Harold is rich or good-looking or has a good

sense of humor does not mean that he is ethical. But if Harold is honest and caring (whether he is rich or

poor, humorous or humorless), people are likely to see him as ethical.

Among the virtues, are any especially important? Studies from the Josephson Institute of Ethics in

Marina del Rey, California, have identified six core valuesin our society, values that almost everyone

agrees are important to them. When asked what values people hold dear, what values they wish to be

known by, and what values they wish others would exhibit in their actions, six values consistently turn up:

(2) trustworthiness, (2) respect, (3) responsibility, (4) fairness, (5) caring, and (6) citizenship.

Note that these values are distinctly ethical. While many of us may value wealth, good looks, and

intelligence, having wealth, good looks, and intelligence does not automatically make us virtuous in our

character and habits. But being more trustworthy (by being honest and by keeping promises) does make

us more virtuous, as does staying true to the other five core values.

Notice also that these six core values share something in common with other ethical values that are less

universally agreed upon. Many values taught in the family or in places of worship are not generally agreed

on, practiced, or admired by all. Some families and individuals believe strongly in the virtue of saving
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money or in abstaining from alcohol or sex prior to malil
their beliefs. Moreover, it is possible to have and practice core ethical values even if you take on heavy
debt, knock down several drinks a night, or have frequent premarital sex. Some would dispute this, saying
that you candt really | ead a heavilyfouengage inlpiehegitalseik. Bytou get |
the point here is that since people do disagree in these areas, the ethical traits of thrift, temperance, and
sexual abstinence do not have the unanimity of approval that the six core values do.
The importanceofan i ndi vi dual 6s having these consistent qualit
remember the last bad thing a person did far more than any or all previous good acts. For example, Eliot
Spitzer and Bill Clinton are more readily remembered by people for their last, worst acts than for any good
they accomplished as public servants. As for a company, its good reputation also has an incalculable value
that when lost takes a great deal of time and work to recover. Shell, Nike, and other companies have
discovered that there is a market for morality, however difficult to measure, and that not paying attention
to business ethics often comes at a serious price. In the past fifteen years, the career of ethics and
compliance officer has emerged, partly as a resul of criminal proceedings against companies but also
because major companies have found that reputations cannot be recovered retroactively but must be
pursued proactively. For individuals, Aristotle emphasized the practice of virtue to the point where virt ue
becomes a habit. Companies are gradually learning the same lesson.
KEY TAKEAWAY
¢CKNRdzIK2dzi KA&G2NRBI LIS2LX S KIF@GS LIRYRSNBR 6KIG AG YSIy
have come from the differing perspectives of utilitarian thought; do&sed, or deontological, thought;
social contract theory; and virtue ethics.
XYZ Motor Corporation begins to get customer complaints about two models of its automobiles.
Customers have had nedeath experiences from sudden acceleration; they would be driving along a
highway at normal speed when suddenly the car would begin toleate, and efforts to stop the
acceleration by braking fail to work. Drivers could turn off the ignition and come to a safe stop, but XYZ
does not instruct buyers of its cars to do so, nor is this a common reaction among drivers who experience

sudden accleration.
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Internal investigations of half a dozen accidents in US locations come to the conclusion that the accidents
are not being caused by drivers who mistake the gas pedal for the brake pedal. In fact, there appears to be
a possible flaw in both modelperhaps in a semiconductor chip, that makes sudden acceleration happen.

Interference by floor mats and poorly designed gas pedals do not seem to be the problem.

It is voluntary to report these incidents to the National Highway Traffic and Safety Adwaiioist(NHTSA),
but the company decides that it will wait awhile and see if there are more complaints. Recalling the two
models so that local dealers and their mechanics could examine them is also an option, but it would be
extremely costly. Company exeorgs are aware that quarterly and annual preditd-loss statements, on
which their bonuses depend, could be decisively worse with a recall. They decide that orbervefit

basis, it makes more sense to wait until there are more accidents and moreAfteaa hundred or more
accidents and nearly fifteen fatalities, the company institutes a selective recall, still not notifying NHTSA,

which has its own experts and the authority to order XYZ to do a full recall of all affected models.

Experts have advigeXYZ that standard failanalysis methodology requires that the company obtain
absolutely every XYZ vehicle that has experienced sudden acceleration, using microscopic analysis of all
critical components of the electronic system. The company does rafit teitake that advice, as it would
bet as one top executive puttita (1 2 2 -O2 YV ®W8zYAy 3 | yR SELISyaArgSoé
1./ Ly -, %Qa I LIINRIFOK (G2 UGUKA& LINRPOofSY 0SS 2dzadGAT
not, why not?
2. What would Kant advise XYZ to do? Explain.
3. Whatwadzf R 0 KS a@ANId2dzaé | LIINRFOK 6S FT2NJ -, % A

[1] LaRueToneHosmer Moral Leadershipn BusinesgChicagolrwin ProfessionaPublishing,1994),72.
[2] Jamesh Q ¢ 2agdD& Mayer, eds.,GoodBusinessExercisingffectiveand EthicalLeadershiglLondon:

Routledge2010).
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2.3 An Ethical Decision Model
LEARNING OBJECTIVE

1. Understand one model for ethical decision making: a process to arrive at the most
ethical option for an individual or a business organization, using a virtue efhjgsach
combined with some elements of stakeholder analysis and utilitarianism.

wW2aSLlkKazyQa /2NB I fdzSa az2RSt

Once you recognize that there is a decision that involves ethical judgment, Michael Josephson would first

have you ask as many questions as are ecessary to get a full background on the relevant facts. Then,

assuming you have all the needed information, the decision process is as follows:

Identify the stakeholders. That is, who are the potential gainers and losers in the various

decisions that might be made here?

Identify several likely or reasonable decisions that could be made.

Consider which stakeholders gain or lose with each decision.

Determine which decision satisfies the greatest number of core values.

If there is no decision that satisfi es the greatest number of core values, try to determine

which decision delivers the greatest good to the various stakeholders.

It is often helpful to identify who (or what group) is the most important stakeholder, and why. In Milton

Fri edman 6 s |always be the sharehaldels. In the view of John Mackey, the CEO of Whole Foods

Market, the long-term viability and profitability of the organization may require that customers come

first, or , at ti mes, some ot her issmdamm24dCGmoragian® u p

and Corporate Governance').

The Core Values

Here are the core values and their subcomponents as developed by the Josephson Institute of Ethics.
Trustworthiness: Be honestd tell the truth, the whole truth, and nothing but the truth; be sincere,
forthright; d o ndédeive, mislead, or betricky with the truth; d o ncheator steal,and d o nbéttay a
trust. Demonstrate integrity o stand up for what you believe, walk the walk aswell astalking the talk; be
what you seemto be; show commitment and courage.Beloyal d stand by your family, friends, co-workers,
community, and nation; be discreet with information that comesinto your hands; d o nspréad rumors or

engagein harmful gossip;d o nviblate your principles just to win frie ndship or approval; d o na8kta
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friend to do something that is wrong. Keep promisesd keep your word, honor your commitments, and pay
your debts; return what you borrow.

Respect: Judge people on their merits, not their appearance;be courteous, polite, appreciative, and
accepting of differences; respecto t h eighsté make decisions about their own lives; d o nabuse,
demean, mistreat anyone; d o nu8et manipulate, exploit, or take advantageof others.

Responsibility: ~ Be accountabled think about the consequenceson yourself and others likely to be
affected before you act; be reliable; perform your duties; take responsibility for the consequencesof your
choices; seta good example and d o nnéake excusesor take credit for other p e o p WoekdRursue
excellence: Do your best,d o nqait easily, persevere,be diligent, make all you do worthy of pride.
Exercise self-restraint & be disciplined, know the difference betweenwhat you have aright to do and what
is right to do.

Fairness: Treat all people fairly, be open-minded; listen; consider opposing viewpoints; be consistent;
useonly appropriate considerations; d o nleéi personal feelings improperly interfere with decisions;d o n 6 t
take unfair advantage of mistakes; d o ntaké more than your fair share.

Caring: Showyou care about others through kindness, caring, sharing, compassion, and empathy; treat
others the way you want to be treated; d o nbé gelfish, mean, cruel, or insensitive to o t h deelings.
Citizenship:  Play by the rules, obey laws; do your share, respect authority, stay informed, vote, protect
your neighbors, pay your taxes; be charitable, help your community; protect the environment, conserve
resources.

When individuals and organizations confront ethical problems, the core values decision model offered by
Josephson generally works well (1) to clarify the gains and losses of the various stakeholders, which then
raises ethical awareness on the part of the decision maker and (2) to provide a fairly reliable guide as to
what the most ethical decision would be. In nine out of ten cases, step 5 in the decision process is not
needed.

That said, it does not follow that students (or managers) would necessarily act in accord with the results of
the core values decision process. There are many psychologicgiressures and organizational constraints
that place limits on people both individually and in organizations. These pressures and constraints tend to
compromise ideal or the most ethical solutions for individuals and for organizations. For a business, one

essential problem is that ethics can cost the organization money or resources, at least in the short term.

Saylor URLhttp://www.saylor.org/books Saylor.org

@050 52


http://creativecommons.org/licenses/by-nc-sa/3.0/
http://www.saylor.org/books

Doing the most ethical thing will often appear to be something that fails to maximize profits in the short
term or that may seem pointless because ifyou or your organization acts ethically, others will not, and
society will be no better off, anyway.
KEY TAKEAWAY
Having a steby-step process to analyze difficult moral dilemmas is useful. One such process is offered
here, based on the core values of stworthiness, caring, respect, fairness, responsibility, and citizenship.
1. Consider XYZ in the exercisesSection2.2.5h W2 & S Lawré\slfie@¥nalysisand
DecisiorProcess'and use the core values decisivht { Ay 3 Y2 RSt & 2 KI {
optionswhen they first notice that two of their models are causing sudden acceleration
incidents that put their customers at risk? Who are the stakeholders? What options

most clearly meet the criteria for each of the core values?

2.4 Corporations and Corporat&overnance
LEARNING OBJECTIVES

1. Explain the basic structure of the typical corporation and how the shareholders own the
company and elect directors to run it.

2. Understand how the shareholder profibaximization model is different from
stakeholder theory.

3. Discern and describe the ethical challenges for corporate cultures.

4. Explain what conscious capitalism is and how it differs from stakeholder theory.

Legal Organization of the Corporation

Figure 2.1 Corporate Legal Structure
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Officer Directors
(Hired by Directors) ' { (Elected by Owners)

Shareholders
(Owners)

Figure 2.1"Corporate Legal Structure", though somewhat oversimplified, shows the basic legal structure

of a corporation under Delaware law and the laws of most other states in the United States. Shareholders

elect directors, who then hire officers to manage the company. From this structure, some very basic

realities foll ow. Because the directors of a corporat.i
hired (top manageaemdrtd) dro thblee sfeCecti ve of what the boa
not always ready and able to provide the oversight that the shareholders would like. Nor does the law

require officers to be shareholders, so that officersbo
company. This is the @ ag emcorgorafegavédrrareenidow tofgdt aficerscands c us s ed |
other top management to align their own interests with those of the shareholders. For example, a CEO

mi ght trade insider information to the detriment of th
susceptible to misalignment of interets; for example, board members might resist hostile takeover bids

because they would likely lose their perks (short for perquisites) as directors, even though the tender offer

would benefit stockholders. Among other attempted realignments, the use of stock options was an

attempt to make managers more attentive to the value of company stock, but the law of unintended

consequences was in full force; managers tweaked and managed earnings in the bubble of the 1990s bull

mar ket, and Amanaging by numbersd became an epidemic i1
law. The rights of shareholders can be bolstered by changes in state and federal law, and there have been

some attempts to do that since the late 1990s. But asowners, shareholders have the ultimate power to

replace nonperforming or underperforming directors, which usually results in changes at the C -suite level

as well.
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Shareholders and Stakeholders

There are two main views ab ocaetThedirstaviewdtmaxénizingprofitodisat i onds
the prevailing view among business managers and in business schools. This view largely follows the idea

of Milton Friedman that the duty of a manager is to maximize return on investment to the owners. In
essence,managersd |l egally prescribed duties are those that
the legal organization of the corporation, the shareholders elect directors who hire managers, who have

legally prescribed duties toward both directors and shareholders. Those legally prescribed duties are a
reflection of the fact that managers are managing ot he
responsi bl e agent for the owners. In I aw, this is call
same duties toward shareholders. Friedman emphasized the primacy of this duty in his writings about

corporations and social responsibility.

Maximizing Profits: Milton Friedman

Economist Milton Friedman is often quoted as having said that the only moral du ty a corporation has is to

make the most possible money, or to maximize profits,
at |l ength (see sidebar doNewYork Times)natrhé asseided in & rowfamotisr om t h e
1970 articlethatina free soci ety, fithere Iis one and only one soc
resources and engage in activities designed to increase its profits as long as it stays within the rules of the

game, which is to say, engages in open and free compettii on wi t hout deception and fr a
a major portion of what Friedman had to say in 1970.

G¢KS {20AFt wSaLlRyairoArtArde 2F . daAyS
Milton Friedman, New York Times Magazine, September 13, 1970

What doesit meanto saythat i b u s i masresponsibilities? Only people can have responsibilities. A

corporation is an artificial person and in this sensemay have artificial responsibilities, buti b u s i asas s 0

whole cannot be said to have responsibilities, evenin this vagues e ns e . é

Presumably, the individuals who are to be responsible are businessmen,which meansindividual

proprietors or corporatee x e ¢ ut i afeeeentérprise, private-property system,a corporate executive

is an employee of the owners of the business.He hasdirect responsibility to his employers. That

responsibility is to conduct the businessin accordancewith their desires, which generally will be to make
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asmuch money as possible while conforming to the basicrules of the society, both those embodied in law
and those embodied in ethicalc ust om. é

€ [ T ] nimeageris that agent of the individuals who own the corporation or establish the eleemosynary
institution, and his primary responsibility istot h e mé

Of course, the corporate executive is also a person in his own right. As a person, he may have other
responsibilities that he recognizesor assumesvoluntarily d to his family, his conscience,his feeling of
charity, his church, his clubs, his city, his country. He may feel impelled by these responsibilitie s to devote
part of his income to causeshe regards asworthy, to refuse to work for particular corporations, evento
leavehisj o b é B theserespectsheis acting asa principal, not an agent; he is spending his own money
or time or energy, not the money of his employers or the time or energy he has contracted to devote to
their purposes. If thesearefi s 0 ¢ ie & Ip 0 n s i thely &re the isoeial regponsibilities of individuals, not
of business.

What doesit mean to saythat the corporate executivehasafl s o ¢ ie & Ip 0 n sin lisi capacttyya®
businessman?If this statement is not pure rhetoric, it must mean that he hasto actin some way that is
not in the interest of his employers. For example, that he is to refrain from increasing the price of the
product in order to contribute to the social objective of preventing inflation, eventhough a price increase
would bein the bestinterests of the corporation. Or that he is to make expenditures on reducing pollution
beyond the amount that is in the bestinterests of the corporation or that is required by law in order to
contribute to the social objective of improving the environment. Or that, at the expenseof corporate
profits, heisto hire i h a r d anempéyed instead of better qualified available workmen to contribute to
the social objective of reducing poverty.

In eachof these cases,the corporate executive would be spending someonee | smeobey for a general
social interest. Insofar ashisa ¢ t i o n s é@etumsl ta stoekholders, he is spending their money. Insofar
as his actions raise the price to customers, he is spendingthe c u s t o meneyslidsofar ashis actions
lower the wagesof some employees,he is spending their money.

This processraises political questions on two levels: principle and consequences.On the level of political
principle, the imposition of taxesand the expenditure of tax proceedsare governmental functions. We

have established elaborate constitutional, parliamentary, and judicial provisions to control these
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functions, to assure that taxesare imposed so far as possible in accordancewith the preferencesand
desiresofthepu bl i c . é

Others have challenged the notion that corporate managers have no real duties except toward the owners
(shareholders). By changing two letters in shareholder, stakeholder theorists widened the range of people
and institutions that a corporation should pay moral consideration to. Thus they contend that a
corporation, through its management, has a set of responsibilities toward nonshareholder interests.
Stakeholder Theory

Stakeholders of a corporation include its employees, suppliers, customers, and the community.
Stakeholder is a deliberate play on the wordshareholder, to emphasize that corporations have obligations
that extend beyond the bottom-line aim of maximizing profits. A stakeholder is anyone who most would
agree is significantly affected (positively or negatively) by the decision of another moral agent.

There is one vital fact about corporations: the corporation is a creation of the law. Witho ut law (and
government), corporations would not have existence. The key concept for corporations is the legal fact of
limited liability. The benefit of limited liability for shareholders of a corporation meant that larger pools of
capital could be aggregated for larger enterprises; shareholders could only lose their investments should
the venture fail in any way, and there would be no personal liability and thus no potential loss of personal
assets other than the value of the corporate stock. Before New Jesey and Delaware competed to make
incorporation as easy as possible and beneficial to the incorporators and founders, those who wanted the
benefits of incorporation had to go to legislatures & usually among the statesd to show a public purpose
that the company would serve.

In the late 1800s, New Jersey and Delaware changed their laws to make incorporating relatively easy.
These two states allowed incorporation fAfor any | egal
purpose. Thus it is government (and its laws) that makes limited liability happen through the corporate
form. That is, only through the consent of the state and armed with the charter granted by the state can a
corporationds sharehol ders have | i mit,adghtlgiasedfol i ty. Thi
good and practical reasons for encouraging capital and innovation. But with this right comes a related
duty, not clearly stated at law, but assumed when a charter is granted by the state: that the corporate form

of doing business is legal because the government feels that it socially useful to do so.
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Implicitly, then, there is a social contract between governments and corporations: as long as corporations

are considered socially useful, they can exist. But do they have explicit sociatesponsibilities? Milton

Friedmanés position suggests that having gone along wi
other social obligations. But there are others (such as advocates oktakeholder theory) who would say that

a cor por atresponsibaitiessgo lzeyoad just staying within the law and go beyond the
corporationdéds shareholders to include a number of ot he]
affected by corporate decisions.

According to stakeholder theorists, corporations (and other business organizations) must pay attention

not only to the bottom line but also to their overall effect on the community. Public perception of a

companyod6s unfairness, uncaring, disrespetermfailuer | ack of
whatever the short-term successes or profits may be. A socially responsible corporation is likely to

consider the impact of its decisions on a wide range of stakeholders, not just shareholders. AsTable 2.1

"The Stakesof Various Stakeholders" indicates, stakeholders have very different kinds of interests

(Astakesodo) in the actions of a corporation.

Table 2.1 The Stakes of Various Stakeholders

Managers
Directors who
o . . own stock
The value of the organization has a direct impact on the wealth of
Ownership these stakeholders. Shareholders
Salaried
managers
Creditors
Suppliers
. . ) Employees
Stakeholders can be economically dependent without having
Economic ownership. Each of these stakeholders relies on the corporation in| Local
Dependence |some way for financial weltbeing. communities

Communities

These stakeholders are not directly linked to the organization but | 55vernment
have an interest in making sure the organization acts in a socially
Sociallnterests | responsible manner. Media
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Corporate Culture and Codes of Ethics

A corporation is a fApersonodo capable of suing, bei

(It is a legal or juridical person, not a natural person, according to our Supreme Court.) Moreover, many
corporations have distinct cultures and beliefs that are lived and breathed by its members. Often, the
culture of a corporation is the best defense against individuals within that firm who may be tempted to
break the law or commit serious ethical misdeeds.

What follows is a series of observations about corporations, ethics, and corporate culture.

Ethical Leadership Is Tepown

People in an organization tend to watch closely what the top managers do and say. Regardless of
manager so6 t aleédmnplaydesquickly arrhwhat speech or actions are in fact rewarded. If the
CEO is firm about acting ethically, others in the organization will take their cues from him or her. People
at the top tend to set the target, the climate, the beliefs, and the expectations that fuel behavior.

Accountability Is Often Weak

ng

Clever managers can |l earn to shift blame to others,

Afunny numberso or other earnin[ﬂAgainnvaemmath@matagetisicks

often an agent for himself or herself and will often act more in his or her self -interest than for the
corporate interest.

Killing the Messenger

Where organizations no longer function, inevitably some employees are unhappy. If they call attention to
problems that are being covered up by coworkers or supervisors, they bring bad news. Managers like to
hear good news and discourage bad news. Intentionally or not, those who told on others, or blew the
whistle, have rocked the boat and become unpopular with those whose defalcations they report on and

with the managers who donodét really want to hear

messengero solves the problem. Consider James Al

he

S U ¢

t al

C 0

b a

exande]

shutoutaft er br i nging probl ems t[zltWhe!ﬁBk@rroKWatkintamlﬁeaLaaat ention.

|l etter warning him about Enronos accountilL?]g practices,

Ethics Codes

Without strong leadership and a willingness to listen to b ad news as well as good news, managers do not

have the feedback necessary to keep the organization healthy. Ethics codes have been put in pladepartly
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in response to federal sentencing guidelines and partly to encourage feedback loops to top management.

The best ethics codes are aspirational, or having an ideal to be pursued, not legalistic or compliance

driven. The Johnson & Johnson ethics code -cplebmtécht ed t he
corporate response.[‘” The corporate response was casistent with that code, which was lived and

modeled by the top of the organization.

Itds often noted that a code of ethics is only as i mpol
code is just a document that goes into a drawer or onto a shelf it will not effectively encourage good

conduct within the corporation. The same is true of any kind of training that the company undertakes,

whether it be in racial sensitivity or sexual harassment. If the message is not continuously reinforced, or

(worse yet) if the message is undermined by management 0s
violations of the ethics code will not be taken seriously, or that efforts to stop racial discrimination or

sexual harassment are merely token efforts, and hat the important things are profits and performance.

The ethics code at Enron seBPimscotoebpavlkeabewennadineposi thiot
APrint, Post, and Pray. o Worse, the Enron board twice
partnerships to be led by a top Enron executive who stood to gain financially from them. Bl

Ethics Hotlines and Federal Sentencing Guidelines

The federal sentencing guidelines were enacted in 1991. The original idea behind these guidelines was for

Congress D correct the lenient treatment often given to white -collar, or corporate, criminals. The

guidelines require judges to consider fAaggravating and
fines. (While corporations cannot go to jail, its officers and managers certainly can, and the corporation

itself can be fined. Many companies will claim that it is one bad apple that has caused the problem; the

guidelines invite these companies to show that they are in fact tending their orchard well. They can show

this by providing evidence that they have (1) a viable, active code of ethics; (2) a way for employees to

report violations of law or the ethics code; and (3) an ethics ombudsman, or someone who oversees the

code.

In short, if a company can show that it has an ongoing process to root out wrongdoing at all levels of the

company, the judge is allowed to consider this as a major mitigating factor in the fines the company will

pay. Most Fortune 500 companies have ethics hotlines and processes in place to find égal and ethical

problems within the company.
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Managing by the Numbers

If you manage by the numbers, there is a temptation to lie about those numbers, based on the need to get

stock price ever higher. At Enron, fivds Bhe mamtraclefirey a year
Pfeffer, professor of organizational behavior at Stanf
price is all that matterso has been hardwired into the

judge the worth of th eir company but also how they feel about themselves and the work that they are

doing. And, over time, it has clouded judgments about what is acceptable corporate behavior.

Managing by Numbers: The Sears Auto Center Story

If winning is the most important thing in your life, then you must be prepared to do anything to win.

0 Michael Josephson

Most people want to be winners or associate with winners. As humans, our desire to associate with those
who have status provides plenty of incentive to glorify winners and ignore losers. But if an individual, a
team, or a company does whatever it takes to win, then all other values are thrown out in the goal to win
at al l costs. The desire of some people witwnhy Sears &
gaining higher profits resulted in the situation portrayed here.

SearsRoebuck & Company has beena fixture in American retailing throughout the twentieth century. At
onetime, peoplein rural America could order virtually anything (including a house) from Sears.Not
without some accuracy,the company billed itself asfi t place where Americans s h o But i6 1992, Sears
was charged by California authorities with grossand deliberate fraud in many of its auto centers.

The authorities were alerted by a 50 percent increasein consumer complaints over a three-year period.
New J e r s divisionsof consumer affairs also investigated SearsAuto Centersand found that all six
visited by investigators had recommended unnecessaryrepairs. Ca | i f aeparimand &f consumer
affairs found that Searshad systematically overcharged by an averageof $223 for repairs and routinely
billed for work that was not done. SearsAuto Centerswere the largest providers of auto repair servicesin
the state.

The scamwas a variant on the old bait-and-switch routine. Customers received couponsin the malil
inviting them to take advantage of hefty discounts on brake jobs. When customers camein to redeem
their coupons, salesstaffers would convince them to authorize additional repairs. As a managementtool,

Searshad also established quotas for eachof their salesrepresentativesto meet.
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Ultimately, California got Searsto settle alarge number of lawsuits against it by threatening to revoke

S e a auto @epair license. Searsagreed to distribute $50 couponsto nearly a million customers
nationwide who had obtained certain servicesbetween August 1,1990, and January 31,1992. Searsalso
agreedto pay $3.5 million to coverthe costsof various government investigations and to contribute $1.5
million annually to conduct auto mechanic training programs. It also agreedto abandon its repair service
quotas. The entire settlement cost Sears$30 million. SearsAuto Center salesalso dropped about 15to 20
percent after news of the scandal broke.

Note that in boosting sales by performing unnecessary services, Sears suffered very bad publicity. Losses
were incalculable. The short-term gains were easy to measure; longterm consequences seldom are. The
case illustrates a number of important lessons:

People generally choose shoriterm gains over potential long-term losses.

People often justify the harm to others as

desired sales quota or financial goal.

Il n working as a gr ouvper swes otfhteenmd froernmt aal ni tfiyu. s

is |li kely that Sears Ainsiderso | ooked at
them (in Kantian terms) as means rather than ends in themselves. In short, outsiders
were used for the benefit of insiders.

The long-term losses to Sears are difficult to quantify, while the short-term gains were
easy to measure and (at least for a brief while) quite satisfying financially.

Sear s 6 o roffisavereppssible gmly because individual consumers lacked the
relevant information about the service being offered. This lack of information is a

market failure, since many consumers were demanding more of Sears Auto Center
services than they would have (and at a higher price) if relevant information had been
available to them earlier. Sears, like other sellers of goods and services, took advantage
of a market system, which, in its ideal form, would not permit such information
distortions.

People in the organization probably thought that the actions they took were necessary.
Noting this last point, we can assume that these key people were motivated by maximizing profits and had

lost sight of other goals for the organization.

Saylor URLhttp://www.saylor.org/books Saylor.org

o2

c

be

us

N


http://creativecommons.org/licenses/by-nc-sa/3.0/
http://www.saylor.org/books

The emphasis on doing whatever is necessary to win is entirely understandable, but it is not ethical. The

temptation will always exist d for individuals, companies, and nations 8 to dominate or to win and to write

the history of their actions in a way that justifies or overlooks the harm that has been done. In a way, this

fits with the makesnright, dmoghthat power is the ulti mi
Conscious Capitalism

One effort to integrate the two viewpoints of stakeholder theory and shareholder primacy is the conscious

capitalism movement. Companies that practiceconscious capitalism embrace the idea that profit and

prosperity can and must go hand in hand with social justice and environmental stewardship. They operate

with a holistic or systems view. This means that they understand that all stakeholders are connected and

interd ependent. They reject false trade offs between stakeholder interests and strive for creative ways to

achieve win-win -win outcomes for all. "

The Aconscious businesso has a purpose that goes beyon:
profits but is focused more on its higher purpose and does not fixate solely on the bottom line. To do so, it

focuses on delivering value to all its stakeholders, harmonizing as best it can the interests of consumers,

partners, investors, the community, and the environment. This requires that company managers take a

iservant | eadershipod role, serving as stewards to the
stakeholders.

Conscious business | eaders serve as sucpurpcsd, ewards, f oc
delivering value to its stakeholders, and facilitating a harmony of interests, rather than on personal gain

and self-aggrandizement. Why is this refocusing needed? Within the standard profit -maximizing model,

corporations have long hadtodealwith t he fAagency pr oblédvel managerd actingonns by t oj
behalf of the companyd should align with the shareholders, but in a culture all about winning and money,

managers sometimes act in ways that are seHaggrandizing and that do not serve the interests of

shareholders. Laws exist to limit such self-aggrandizing, but the remedies are often too little and too late

and often catch only the most egregious overreaching. Having a culture of servant leadership is a much

better way t o s d&opmanahgementavorks tos@aeayhérmsony of interests.

[1] SeeRobertJackallMoral Mazes:TheWorld of CorporateManagers(New Y ork:OxfordUniversityPress;1988).

[2] JohnSchwartz@ ! BfronUnit Chiefwarned,andWasw S 6 dzFNe® Y& Emes February20,2002.
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[3] WarrenBennis@ !CorporateFearof TooMuch ¢ NXziNéw érkTimes Februaryl7, 2002.
[4] Universityof OklahomaDepartmentof DefenseJointCoursen CommunicationCaseStudy:TheJohnsor&
JohnsorTylenolCrisisaccessed\pril 5, 2011.

[5] FindLawReportof Investigationby the SpecialnvestigativeCommitteeof the Boardof Directorsof EnronCorp,

Februaryl, 2002,accessed\pril 5, 2011 http://news.findlaw.com/wsj/docs/enron/sicreport
[6] StevenPearlsteing 5 S 6 Ithe EnyoB9 T ¥ SMashiBgtonPost Februaryl7,2002.
[7] Milton Friedman JohnMackey,and T.J.Rodgersg w S i K thg/SodiajRébsponsibilityf. dza Ay S& a X ¢

Reason.comQctober2005 http://reason.com/archives/2005/10/01/rethinkinghe-sociatresponsi

2.5Summary and Exercises
Summary

Doing good business requires attention to ethics aswell as law. Understanding the long-standing
perspectives on ethicg utilitarianism, deontology, social contract, and virtue ethics & is helpful in sorting
out the ethical issues that face us as individuals and businesses. Each business needs to create or nmiain
a culture of ethical excellence, where there is ongoing dialogue not only about the best technical practices
but also about the companyds et hical chall enges and pr .
beyond profitability is best poised to meet the needs of diverse stakeholders and can best position itself
for long-term, sustainable success for shareholders and other stakeholders as well.
EXERCISES
1. / 2Yy&ARSNI 3L AY aAfidz2y CNASRYlFIyQa I NIAOtSo
a. 2Kl R2Sa CNASRYlIY YSIy o6& aSGKAOIT Odz
b. Ifthef a4 2F GKS &a20ASid& IINB fAYAUAY3I GKS O2Y]
company be within its rights to disobey the law?
c. 2KFd AF GKS fl g Aa azy 0KS 0221 azxé odzi GKS
enforcement from state officials who were overworked andlarpaid? Should
the company limit its profits? Suppose that it could save money by discharging a
pollutant into a nearby river, adversely affecting fish and, potentially, drinking
water supplies for downstream municipalities. In polluting against laws that
FNBYy Qi SyFTF2NOSRZ A& AG adAtt OGAYy3a GaoAlOKAY

other companies in the industry were saving money by doing similar acts?
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Consider again thelarrisv. Forkliftcase at the end ofhapterl "Introductionto Lawand Legl
Systems.'The Supreme Court ruled that Ms. Harris was entitled to be heard again by the federal
district court, which means that there would be a trial on her claim that Mr. Hardy, owner of
C2NJ tAFO {2adSvyax KIFR ONXBI or IR Hdrris. dApag ffioinkhé 18galg 2 NJ Ay 3 Sy
aspects, did he really do anything unethical? How can you tell?
a. Which of his actions, if any, were contrary to utilitarian thinking?
b. If Kant were his seconiti-command and advising him on ethical matters, would
hehave 8JLIN2E SR 2F aNX | I NRéEQa 0SKI @GAZ2NK 2K& 2N
Consider the behaviors alleged by Ms. Harris and assume for a moment that they
are all true. In terms of core values, which of these behaviors are not consistent with the
core values Josephson points to?d$pecific.
Assume that Forklift Systems is a large public corporation and that the CEO engages
in these kinds of behaviors. Assume also that the board of directors knows about it.

What action should the board take, and why?

Assume that the year is 1963ior to the passage of the Civil Rights Act of 1964 and the Title VII
provisions regarding equal employment opportunity that prohibit discrimination based on sex. So,
aN» | NReQa OGAz2ya FNB y20G AffS3IIt RlafNI dzRdzx Sy G = 2 NJ
public company and that there is a large amount of turnover and unhappiness among the women
who work for the company. No one can sue him for being sexist or lecherous, but are his actions

consistent with maximizing shareholder returns? Shouldidbard be concerned?

Notice that this question is really a stairdfor any situation faced by a company today regarding
its CEO where the actions are not illegal but are ethically questionable. What would conscious
capitalism tell a CEO or a board to doemsome group of its employees are regularly harassed
or disadvantaged by top management?

1. Milton Friedman would have been most likely to agree to which of the following statements?
a. The purpose of the corporation is to find a pathstestainable corporate

profits by paying careful attention to key stakeholders.
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b. The business of business is business.
c. The CEO and the board should have a simgfeled focus on delivering
maximum value to shareholders of the business.

d. Allis fair in love, @ar, and business.

Milton Friedman meant (using the material quoted in this chapter) that companies should
a. Find a path to sustainable profits by looking at the interconnected needs
and desires of all the stakeholders.
b. Always remember that the businesskmisiness is business.
c. Remind the CEO that he or she has one duty: to maximize shareholder
wealth by any means possible.
d. Maximize shareholder wealth by engaging in open competition without

fraud or deceit.

What are some key drawbacks to utilitarian thinkatghe corporate level?

a. The corporation may do a cebenefit analysis that puts the greatest good of
the firm above all other considerations.

b. Itis difficult to predict future consequences; decision makers irpfofit
organizations will tend to overeshate the upside of certain decisions and
underestimate the downside.

c. Shortterm interests will be favored over loAgrm consequences.

d. all of the above

e. aand b only

Which ethical perspective would allow that under certain circumstances, it might be Ethita
to a liar?

deontology

T p

virtue ethics

utilitarianism

o

d. all of the above

Under conscious capitalism,
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a. Virtue ethics is ignored.

b. Shareholders, whether they be traders or letggm investors, are always the
first and last consideration for the CEO and buard.

c. Maximizing profits comes from a focus on higher purposes and harmonizing
the interests of various stakeholders.

d. Kantian duties take precedence over cbsnefit analyses.

SELFTEST ANSWERS

o & W N B
Qa a o

/ KI L31 S NJ
/] 2dzNia | yR GKS [ S3l ¢
LEARNINGBJECTIVES

After reading this chapter, you should be able to do the following:

1. Describe the two different court systems in the United States, and explain why some
cases can be filed in either court system.

2. Explain the importance of subject matter jurisdioct and personal jurisdiction and know
the difference between the two.

3. Describe the various stages of a civil action: from pleadings, to discovery, to trial, and to
appeals.

4. Describe two alternatives to litigation: mediation and arbitration.

In the United States, law and government are interdependent. The Constitution establishes the basic

framework of government and imposes certain limitations on the powers of government. In turn, the

various branches of government are intimately involved in making, enforc ing, and interpreting the law.

Today, much of the law comes from Congress and the state legislatures. But it is in the courts that

legislation is interpreted and prior case law is interpreted and applied.
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As we go through this chapter, consider the case oHarry and Kay Robinson. In which court should the
Robinsons file their action? Can the Oklahoma court hear the case and make a judgment that will be
enforceable against all of the defendants? Which law will the court use to come to a decision? Will it use

New York law, Oklahoma law, federal law, or German law?

Robinsonv. Audi

Harry and Kay Robinson purchased a new Audi automobile from Seaway Volkswagen, Inc. (Seaway), in

Massena, New York, in 1976. The following year the Robinson family, who resided inNew York, left that

state for a new home in Arizona. As they passed through Oklahoma, another car struck their Audi in the

rear, causing a fire that severely burned Kay Robinson and her two children. Later on, the Robinsons

brought a products-liability act ion in the District Court for Creek County, Oklahoma, claiming that their

injuries resulted from the defective design and pl acem
sued numerous defendant s, including t lh&namut omobil ebds m
Aktiengesellschaft (Audi); its importer, Volkswagen of America, Inc. (Volkswagen); its regional

distributor, World -Wide Volkswagen Corp. (World-Wide); and its retail dealer, Seaway.

Should the Robinsons bring their action in state court or in feder al court? Over which of the defendants

will the court have personal jurisdiction?

3.1 The Relationship between State and Federal Court Systems

in the United States
LEARNING OBJECTIVES

1. Understand the different but complementary roles of state and fedeaoairt systems.

2. Explain why it makes sense for some courts to hear and decide only certain kinds of
cases.

3. Describe the difference between a trial court and an appellate court.

Although it is sometimes said that there are two separate court systems, the redity is more complex.

There are, in fact, fifty-two court systems: those of the fifty states, the local court system in the District of

Columbia, and the federal court system. At the same time, these are not entirely separate; they all have

several points of contact.

State and local courts must honor both federal law and the laws of the other states. First, state courts must

honor federal law where state laws are in conflict with federal laws (under the supremacy clause of the
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Constitution; see Chapter 4 "Constitutional Law and US Commerce"). Second, claims arising under

federal statutes can often be tried in the state courts, where the Constitution or Congress has not explicitly

required that only federal courts can hear that kind of claim. Third, under the full faith and credit clause,

each state court is obligated to respect the final judgments of courts in other states. Thus a contract

dispute resolved by an Arkansas court cannot be relitigated in North Dakota when the plaintiff wants to

collect on the Arkansas judgment in North Dakota. Fourth, state courts often must consider the laws of

other states in deciding cases involving issues where two states have an interest, such as when drivers

from two different states collide in a third state. Under these ci rcumstances, state judges will consult their

own statebés case decisions involving conflicts of | aws
statebs | aws t o Tabk 8.1"8aeplaChrelict ofalLsvePrifciplese).

As state courts are oncerned with federal law, so federal courts are often concerned with state law and

with what happens in state courts. Federal courts will consider state-law-based claims when a case

involves claims using both state and federal law. Claims based on federalaws will permit the federal court

to take jurisdiction over the whole case, including any state issues raised. In those cases, the federal court

is said to exercise fApendent jurisdictiond over the st
take appeals from a state supreme court where state law raises an important issue of federal law to be

decided. For example, a convict on death row may cl aim
the injection of drugs is unusually painfulandinv ol ves fAcr uel and unusual puni shr
Amendment issue.

There is also a broad category of cases heard in federal courts that concern only state legal issués

namely, cases that arise between citizens of different states. The federal coud are permitted to hear these

cases under their secalleddiversity of citizenship jurisdiction (or diversity jurisdiction). A citizen of New

Jersey may sue a citizen of New York over a contract dispute in federal court, but if both were citizens of

New Jersey, the plaintiff would be limited to the state courts. The Constitution established diversity

jurisdiction because it was feared that local courts would be hostile toward people from other states and

that they would need separate courts. In 2009, nearly a third of all lawsuits filed in federal court were

based on diversity of citizenship. In these cases, the federal courts were applying state law, rather than

taking federal question jurisdiction , where federal law provided the basis for the lawsuit or where the

United States was a party (as plaintiff or defendant).
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Why are there so many diversity cases in federal courts? Defense lawyers believe that there is sometimes a
Afhomeurt adv ant-stajeelaintiff who briags a lawsuit against a nonresident in his local

state court. The defense attorney is entitled to ask forremoval to a federal court where there is diversity.

This fits with the original reason for diversity jurisdiction in the Constitution 9 the concern that judges in

one state caurt would favor the in -state plaintiff rather than a nonresident defendant. Another reason

there are so many diversity cases is that plaintiffsd
move the case along faster by filing in federal courttob e gi n  wi t h. Some plaintiffsd at
advantages in pursuing a lawsuit in federal court. Federal court procedures are often more efficient than

state court procedures, so that federal dockets are often less crowded. This means a case will geo trial

faster, and many lawyers enjoy the higher status that comes in practicing before the federal bench. In

some federal districts, judgments for plaintiffs may be higher, on average, than in the local state court. In

short, not only law but also legal strategy factor into the popularity of diversity cases in federal courts.

State Court Systems

The vast majority of civil lawsuits in the United States are filed in state courts. Two aspects of civil

lawsuits are common to all state courts: trials and appeals. A court exercising a trial function

has original jurisdiction @ that is, jurisdiction to determine the facts of the case and apply the law to them.

A court that hears appeals from the trial court is said to have appellate jurisdiction & it must accept the

facts as determined by the trial court and | imit its r
Limited Jurisdiction Courts

In most large urban states and many smaller states, there are four and sometimes five levels of courts. The

lowest level is that of the limited jurisdiction courts. These are usually county or municipal courts with

original jurisdiction to hear minor criminal cases (petty assaults, traffic offenses, and breach of peace,

among others) and civil cases involving monetary amounts up to a fixed ceiling (no more than $10,000 in

most states and far less in many states). Most disputes that wind up in court are handled in the 18,000-

plus limited jurisdiction courts, which are estimated to hear more than 80 percent of all case s.

One familiar limited jurisdiction court is the small claims court, with jurisdiction to hear civil cases

involving claims for amounts ranging between $1,000 and $5,000 in about half the states and for

considerably less in the other states ($500 to $1,000). The advantage of the small claims court is that its

procedures are informal, it is often located in a neighborhood outside the business district, it is usually
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open after business hours, and it is speedy. Lawyers are not necessary to present the cas@@in some
states are not allowed to appear in court.

General Jurisdiction Courts

All other civil and criminal cases are heard in the general trial courts, or courts of general jurisdiction.
These go by a variety of names: superior, circuit, district, or common pleas court (New York calls its
general trial court the supreme court). These are the courts in which people seek redress for incidents
such as automobile accidents and injuries, or breaches of contract. These state courts also prosecute those
accuseal of murder, rape, robbery, and other serious crimes. The fact finder in these general jurisdiction
courts is not a judge, as in the lower courts, but a jury of citizens.

Although courts of general jurisdiction can hear all types of cases, in most states nore than half involve
family matters (divorce, child custody disputes, and the like). A third were commercial cases, and slightly
over 10 percent were devoted to car accident cases and other torts (as discussed iGhapter 7
"Introduction to Tort Law").

Most states have specialized courts that hear only a certain type of case, such as landlortenant disputes
or probate of wills. Decisions by judges in specialized courts are usually final, although any party
dissatisfied with the outcome may be able to gd¢ a new trial in a court of general jurisdiction. Because
there has been one trial already, this is known as a trial de novo. It is not an appeal, since the case
essentially starts over.

Appellate Courts

The losing party in a general jurisdiction court can almost always appeal to either one or two higher
courts. These intermediate appellate courtsd usually called courts of appeald have been established in
forty states. They do not retry the evidence, but rather determine whether the trial was conducted in a
procedurally correct manner and whether the appropriate law was applied. For example, the appellant
(the losing party who appeals) might complain that the judge wrongly instructed the jury on the meaning
of the law, or improperly allowed testimony of a part icular witness, or misconstrued the law in question.
The appellee (who won in the lower court) will ask that the appellant be deniedd usually this means that
the appellee wants the lower-court judgment affirmed. The appellate court has quite a few choices: it can
affirm, modify, reverse, or reverse and remand the lower court (return the case to the lower court for

retrial).
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The last type of appeal within the state courts system is to the highest court, the state supreme court,
which is composed of a single @nel of between five and nine judges and is usually located in the state
capital. (The intermediate appellate courts are usually composed of panels of three judges and are situated
in various locations around the state.) In a few states, the highest courtgoes by a different name: in New
York, it is known as the court of appeals. In certain cases, appellants to the highest court in a state have
the right to have their appeals heard, but more often the supreme court selects the cases it wishes to hear.
For most litigants, the ruling of the state supreme court is final. In a relatively small class of casesd those
in which federal constitutional claims are made 0 appeal to the US Supreme Court to issue

awrit of certiorari remains a possibility.

The Federal CourtyStem

District Courts

The federal judicial system is uniform throughout the United States and consists of three levels. At the
first level are the federal district courts, which are the trial courts in the federal system. Every state has
one or more federd districts; the less populous states have one, and the more populous states (California,
Texas, and New York) have four. The federal court with the heaviest commercial docket is the US District
Court for the Southern District of New York (Manhattan). Ther e are forty-four district judges and fifteen
magistrates in this district. The district judges throughout the United States commonly preside over all
federal trials, both criminal and civil.

Courts of Appeal

Cases from the district courts can then be appeded to the circuit courts of appeal, of which there are
thirteen (Figure 3.1"The Federal Judicial Circuits"). Each circuit oversees the work of the district courts in
several states. For example, the US Court of Appeals for the Second Circuit hears appesifrom district
courts in New York, Connecticut, and Vermont. The US Court of Appeals for the Ninth Circuit hears
appeals from district courts in California, Oregon, Nevada, Montana, Washington, Idaho, Arizona, Alaska,
Hawaii, and Guam. The US Court of Appeals for the District of Columbia Circuit hears appeals from the
district court in Washington, DC, as well as from numerous federal administrative agencies (see Chapter 5
"Administrative Law"). The US Court of Appeals for the Federal Circuit, also locatedin Washington, hears

appeals in patent and customs cases. Appeals are usually heard by thregudge panels, but sometimes
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there wil/| be a rehearing at the court of appeals | evel
banc. o

There are also severaspecialized courts in the federal judicial system. These include the US Tax Court,

the Court of Customs and Patent Appeals, and the Court of Claims.

United States Supreme Court

Overseeing all federal courts is the US Supreme Court, in Washington, DC. Itconsists of nine justicesd the
chief justice and eight associate justices. (This number is not constitutionally required; Congress can
establish any number. It has been set at nine since after the Civil War.) The Supreme Court has selective
control over most of its docket. By law, the cases it hears represent only a tiny fraction of the cases that are
submitted. In 2008, the Supreme Court had numerous petitions (over 7,000, not including thousands of
petitions from prisoners) but heard arguments in only 87 ¢ ases. The Supreme Court does not sit in panels.
All the justices hear and consider each case together, unless a justice has a conflict of interest and must

withdraw from hearing the case.

Figure 3.1 The Federal Judicial Circuits
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Federal judgesd including Supreme Court justicesd are nominated by the president and
must be confirmed by the Senate. Unlike state judges, who are usually elected and

preside for a fixed term of years, federal judges sit for life unless they voluntarily retire
r are impeached.

0

Trial courts and appellate courts have different functions. State trial courts sometimes hear cases with

federal law issues, and federal courts sometimes hear cases with state law issues. Within both state and

federal court system, it is useful to know the different kinds of courts and what cases they can decide.

EXERCISES

1.
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o
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and federal courts only federgw-based claims?

Why would a plaintifin lowa with a case against a New Jersey defendant prefer to have

the case heard in lowa?

James, a New Jersey resident, is sued by Jonah, an lowa resident. After a trial in which

James appears and vigorously defends himself, the lowa state court awaeds Jon

$136,750 dollars in damages for his tort claim. In trying to collect from James in New

74


http://creativecommons.org/licenses/by-nc-sa/3.0/
http://www.saylor.org/books

Jersey, Jonah must have the New Jersey court certify the lowa judgment. Why,

ordinarily, must the New Jersey court do so?

3.2 The Problem of Jurisdiction
LEARNING®BJECTIVES

=

Explain the concept of subject matter jurisdiction and distinguish it from personal
jurisdiction.
2. Understand how and where the US Constitution provides a set of instructions as to what
federal courts are empowered by law to do.
3. Know which kindsf cases must be heard in federal courts only.
4. Explain diversity of citizenship jurisdiction and be able to decide whether a case is
eligible for diversity jurisdiction in the federal courts.
Jurisdiction is an essential concept in understanding courts and the legal system. Jurisdiction is a
combination of two Latin words: juris (law) and diction (t o speak) . Which court has tfF
the | awd is the basic question of jurisdiction.
There are two questions about jurisdiction in each case that mustbe answered before a judge will hear a
case: the question ofsubject matter jurisdiction and the question of personal jurisdiction. We will
consider the question of subject matter jurisdiction first, because judges do; if they determine, on the
basisofthe i ni t i al documents in the case (the fApleadingso),
that kind of case, they will dismiss it.
The Federabtate Balance: Federalism
State courts have their origins in colonial era courts. After the American Revoluti on, state courts
functioned (with some differences) much like they did in colonial times. The big difference after 1789 was
that state courts coexisted with federal courts.Federalismwas t he system devised by the
in which power is shared between states and the federal government. This sharing requires a division of
labor between the states and the federal government. It is Article Il of the US Constitution that spells out
the respective spheres of authority (jurisdiction) between state and federal courts.
Take a close look at Article 1l of the Constitution. (You can find a printable copy of the Constitution

at http://www.findlaw.com _.) Article Ill makes clear that federal courts are court s of limited power or
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jurisdiction. Notice that the only kinds of cases federal courts are authorized to deal with have strong

federal connections. For example, federal courts have jurisdiction when a federal law is being used by the
plaintiff or prosecutor (a fAf ederal questiond case) or the case ari
problem arose not on land but on sea, beyond the territorial jurisdiction of any state, or in navigable

waters within the United States). Implied in this list is the clear no tion that states would continue to have

their own laws, interpreted by their own courts, and that federal courts were needed only where the issues

raised by the parties had a clear federal connection. The exception to this is diversity jurisdiction,

discussed later.

The Constitution was constructed with the idea that state courts would continue to deal with basic kinds

of claims such as tort, contract, or property claims. Since states sanction marriages and divorce, state

courts woul d de afamilyyisduds. Sinck states sdaliwithdirti{ and death records, it stands

to reason that paternity suits, probate disputes, and
go to the federal building or courthouse to get a marriage license, ask or a divorce, or probate a will: these

matters have traditionally been dealt with by the states (and the thirteen original colonies before them).

Matters that historically get raised and settled in state court under state law include not only domestic and

probate matters but also law relating to corporations, partnerships, agency, contracts, property, torts, and

commercial dealings generally. You cannot get married or divorced in federal court, because federal

courts have no jurisdiction over matters that a re historically (and are still) exclusively within the domain

of state law.

In terms of subject matter jurisdiction, then, state courts will typically deal with the kinds of disputes just

cited. Thus if you are Michigan resident and have an auto accident in Toledo with an Ohio resident and

you each blame each other for the accidem, the state courts would ordinarily resolve the matter if the

dispute cannot otherwise be settled. Why state courts? Because when you blame one another and allege

that itds the other personbés fault, youasahmmay t he begi ni
element of the claim, and state courts have routinely dealt with this kind of claim, from British colonial

times through Independence and to the present. (See als&hapter 7 "Introduction to Tort Law"

of this text.) People have had a need to esolve this kind of dispute long before our federal courts were

created, and you can tell from Article 11l that the founders did not specify that tort or negligence claims

should be handled by the federal courts. Again, federal courts are courts of limited jurisdiction, limited to

the kinds of cases specified in Article lll. If the case before the federal court does not fall within one of

those categories, the federal court cannot constitutionally hear the case because it does not have subject
matter jurisd iction.
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Always remember: a court must have subject matter jurisdiction to hear and decide a case. Without it, a
court cannot address the merits of the controversy or even take the next jurisdictional step of figuring out
which of the defendants can be sud in that court. The question of which defendants are appropriately
before the court is a question of personal jurisdiction .

Because there are two court systems, it is important for a plaintiff to file in the right court to begin with.
The right court is t he one that has subject matter jurisdiction over the cased that is, the power to hear and
decide the kind of case that is filed. Not only is it a waste of time to file in the wrong court system and be
dismissed, but if the dismissal comes after the filing period imposed by the

applicable statute of limitations , it will be too late to refile in the correct court system. Such cases will be
routinely dismissed, regardless of how deserving the plaintiff might be in his quest for justice. (The

pl ai nt i fniedyst thatrpding woulebe to sue his lawyer for negligence for failing to mind the clock
and get to the right court in time!)

Exclusive Jurisdiction in Federal Courts

With two court systems, a plaintiff décdewhdtherdofiirhai nti f f 6
case in the state court system or the federal court system. Federal courts have exclusive jurisdiction over
certain kinds of cases. The reason for this comes directly from the Constitution. Article 11l of the US
Constitution provid es the following:

The judicial Power shall extend to all Cases,in Law and Equity, arising under this Constitution, the Laws
of the United States,and Treaties made, or which shall be made, under their Authority; to all Cases
affecting Ambassadors,other public Ministers and Consuls;to all Casesof admiralty and maritime
Jurisdiction; to Controversiesto which the United Statesshall be a Party; to Controversies betweentwo or
more States; between a State and Citizens of another State; between Citizens of different States; between
Citizens of the same State claiming Lands under Grants of different States,and between a State, or the
Citizens thereof, and foreign States, Citizens or Subjects.

By excluding diversity cases, we can assemble a list of the kindef cases that can only be heard in federal
courts. The list looks like this:

Suits between states. Casesin which two or more statesare a party.

Casesinvolving ambassadors and other high-ranking public figures. Casesarising

between foreign ambassadorsand other high-ranking public officials.
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Federal crimes. Crimes defined by or mentioned in the US Constitution or those defined
or punished by federal statute. Such crimes include treason against the United States,
piracy, counterfeiting, crimes againstthe law of nations, and crimes relating to the
federalg o v e r n raghoritydts regulate interstate commerce. However, most crimes
are state matters.

. Bankruptcy . The statutory procedure, usually triggered by insolvency, by which a
person is relieved of most debts and undergoesa judicially supervisedreorganization or
liquidation for the benefit of the p e r s oredifoss.

Patent, copyright, and trademark cases

a. Patent. The exclusiveright to make, use, or sell an invention for a specified
period (usually seventeen years), granted by the federal government to the inventor if
the device or processis novel, useful, and nonobvious.

. Copyright . The body of law relating to a property right in an original work of authorship
(such asaliterary, musical, artistic, photographic, or film work) fixed in any tangible
medium of expression, giving the holder the exclusiveright to reproduce, adapt,
distribute, perform, and display the work.

. Trademark . A word, phrase, logo, or other graphic symbol used by a manufacturer or
sdler to distinguish its product or products from those of others.

Admiralty . The system of laws that has grown out of the practice of admiralty
courts: courts that exercisejurisdiction over all maritime contracts, torts, injuries, and
offenses.

Antitrust . Federal laws designedto protect trade and commerce from restraining
monopolies, price fixing, and price discrimination.

Securities and banking regulation . The body of law protecting the public by
regulating the registration, offering, and trading of secuities and the regulation of
banking practices.

Other casesspecified by federal statute. Any other casesspecified by a federal

statute where Congressdeclaresthat federal courts will have exclusive jurisdiction.
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Concurrent Jurisdiction

When a plaintiff takes a case to state court, it will be because state courts typically hear that kind of case

(i .e., there is subject matter jurisdiction). I f the pl
statebds constituti on, s stdetcouttsehave sulbject matenjuriddictidneoecertbei ons, t h
case. I f the plaintiffés main cause of action is based

1964), the federal courts have subject matter jurisdiction over the case. But federalcourts will also have
subject matter jurisdiction over certain cases that have only a state-based cause of action; those cases are
ones in which the plaintiff(s) and the defendant(s) are from different states and the amount in

controversy is more than $75,000. State courts can have subject matter jurisdiction over certain cases that
have only a federalbased cause of action. The Supreme Court has now made clear that state courts
haveconcurrent jurisdiction of any federal cause of action unless Congress hagiven exclusive jurisdiction
to federal courts.

In short, a case with a federal question can be often be heard in either state or federal court, and a case
that has parties with a diversity of citizenship can be heard in state courts or in federal courts where the
tests of complete diversity and amount in controversy are met. (SeeNote 3.18"Summary of Rules on
Subject Matter Jurisdiction” .)

Whether a case will be heard in a state court or moved to a federal court will depend on the parties. If a
plaintiff files a case in state trial court where concurrent jurisdiction applies, a defendant may (or may

not) ask that the case be removed to federal district court.
Summary of Rules on Subject Matter Jurisdiction

A court must always have subject matter jurisdicti on, and personal jurisdiction over at
least one defendant, to hear and decide a case.

A state court will have subject matter jurisdiction over any case that is not required to be brought in a
federal court.

Some cases caronly be brought in federal court, such as bankruptcy cases, cases involving federal crimes,
patent cases, and Internal Revenue Service tax court claims. The list of cases for exclusive federal

jurisdiction is fairly short. That means that almost any state court will have subject matter jur isdiction

over al most any kind of case. If itdéds a case based on
jurisdiction.
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3. A federal court will have subject matter jurisdiction over any case that is either based on a federal law
(statute, case,or US Constitution)
OR
A federal court will have subject matter jurisdiction over any case based on state law where the parties are
(2) from different states and (2) the amount in controversy is at least $75,000.
(1) The different states requirement meansthat no plaintiff can have permanent residence in a state
where any defendant has permanent residenceé there must be complete diversity of citizenship as
between all plaintiffs and defendants.
(2) The amount in controversy requirement means that a good-faith estimate of the amount the plaintiff
may recover is at least $75,000.
NOTE: For purposes of permanent residence, a corporation is considered a resident where it is
incorporated AND where it has a principal place of business.
4. In diversity cases, the following rules apply.
(1) Federal civil procedure rules apply to how the case is conducted before and during trial and any
appeals, but
(2) State law will be used as the basis for a determination of legal rights and responsibilities.
(a) Thi s afiwcoh opircoec eosfs i s interesting but complicated. Ba
judicial decisions that resolve conflict of laws. For example, just because A sues B in a Texas court, the
Texas court will not necessarily apply Texas law. Anna and Bobbycollide and suffer serious physical
injuries while driving their cars in Roswell, New Mexico. Both live in Austin, and Bobby files a lawsuit in
Austin. The court there could hear it (having subject matter jurisdiction and personal jurisdiction over
Bobby) but would apply New Mexico law, which governs motor vehicle laws and accidents in New Mexico.
Why would the Texas judge do that?
(b) The Texas judge knows that which statebés | aw is c¢h
difference in the case, asdifferent states have different substantive law standards. For example, in a
breach of contract case, one stateds version of the Uni
anotheroés, and which one the court demesiddanddismalforapply i s
the other. In Anna v. Bobby, if Texas has one kind of comparative negligence statute and New Mexico has

a different kind of comparative negligence statute, who wins or loses, or how much is awarded, could well
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depend on whichlawa pp | i e s . Because both were under the jurisdic

it makes sense to apply New Mexico law.

(3) Why do some nonresident defendants prefer to be in federal court?

(a) In the state court, the judge is elected, and the jury maybe f ami |l i ar with or sympathe

plaintiff.

(b) The federal court provides a more neutral forum, with an appointed, life -tenured judge and a wider

pool of potential jurors (drawn from a wider geographical area).

(4) If a defendant does not want to be in state court and there is diversity, what is to be done?

(a) Make a motion for removal to the federal court.

(b) The federal court will not want to add to its caseload, or docket, but must take the case unless there

is not complete diversity of citizenship or the amount in controversy is lessthan $75,000.

To better understand subject matter jurisdiction
federal judge to hear his products-liability action against Acme, Inc., even though th e action is based on
state | aw. Mr . Coyoteds attorney wants to fimake a
federal district courtdés jury pool wildl under st an
verdict for Mr. Coyote. Mr. Coyote resides in Arizona, and Acme is incorporated in the state of Delaware

and has its principal place of business in Chicago, lllinois. The federal court in Arizona can hear and

deci de Mr . Coyotebdbs case ( ionaverthe dage) bhcause ofdivergiteof t ma
citizenship. I f  Mr . Coyote was injured by one of
Arizona, the federal district court judge would hear his action 8 using federal procedural lawd and decide

the case based on the substantive law of Arizona on product liability.

But now change the facts only slightly: Acme is incorporated in Delaware but has its principal place of
business in Phoenix, Arizona. Unless Mr. Coyote has a federal law he is using as a Is& for his claims

against Acme, his attempt to get a federal court to hear and decide the case will fail. It will fail because

there is not complete diversity of citizenship between the plaintiff and the defendant.

Robinsorv. Audi
Now consider Mr. and Mrs. Robinson and their products -liability claim against Seaway Volkswagen and
the other three defendants. There is no federal products-liability law that could be used as a cause of

action. They are most likely suing the defendants using products-liabilit y law based on commonlaw
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negligence or common-law strict liability law, as found in state court cases. They were not yet Arizona
residents at the time of the accident, and their accident does not establish them as Oklahoma residents,
either. They bought the vehicle in New York from a New Yorki based retailer. None of the other
defendants is from Oklahoma.

They file in an Oklahoma state court, but how will they (their attorney or the court) know if the state court
has subject matter jurisdiction? Unless the case isrequired to be in a federal court (i.e., unless the federal
courts have exclusive jurisdiction over this kind of case), any state court system will have subject matter
jurisdiction, including Okl ahomas asigndidarg anouniof t sy st em.
money, they cannot file in small claims court, probate court, or any court in Oklahoma that does not have
statutory jurisdiction over their claim. They will need to file in a court of general jurisdiction. In short,

even filing in t he right court system (state versus federal), the plaintiff must be careful to find the court
that has subject matter jurisdiction.

If they wish to go to federal court, can they? There is no federal question presented here (the claim is
based on state comnon law), and the United States is not a party, so the only basis for federal court
jurisdiction would be diversity jurisdiction. If enough time has elapsed since the accident and they have
established themselves as Arizona residents, they could sue in fedel court in Oklahoma (or elsewhere),
but only if none of the defendantsd the retailer, the regional Volkswagen company, Volkswagen of North
America, or Audi (in Germany) are incorporated in or have a principal place of business in Arizona. The
federal judge would decide the case using federal civil procedure but would have to make the appropriate
choice of state law. In this case, the choice of conflicting laws would most likely be Oklahoma, where the
accident happened, or New York, where the defective prodict was sold.

Table 3.1 Sample Conflict-of-Law Principles

Liability for injury caused by tortious conduct State in which the injury was inflicted

Real property State where the property is located

PersonalProperty: inheritance Domicile of deceased (not location of property)

Contract: validity State in which contract was made

Contract: breach State in which contract was to be performed*
*Or, in many states, the state with the most significant contacts  with the contractual activities
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Substantive Law Issue Law to be Applied

Note: Choice-of-law clauses in a contract will ordinarily be honored by judges in state and federal
courts.

Legal Procedure, Including Due Process and Personal Jurisdiction

In this section, we consider how lawsuits are begun and how the court knows that it has both subject

matter jurisdiction and personal jurisdiction over at least one of the named defendants.

The courts are not the only institutions that can resolve disputes. In Section 3.8 "Alternative Means of

Resolving Disputes”, we will discuss other dispute-resolution forums, such as arbitration and mediation.

For now, let us consider how courts make decisions in civil disputes. Judicial decision making in the

context of litigation (civil lawsuits) is a distinctive form of dispute resolution.

First, to get the attention of a court, the plaintiff must make a claim based on existing laws. Second, courts

do not reach out for cases. Cases are brought to them, usually when an attorney files a case with the right

court in the right way, following the various laws that govern all civil procedures in a state or in the federal

system. (Most US statesd6 procedur al |l aws are similar t
Once at the court, the case will proceed through various motions (motions to dismiss for lack of

jurisdiction, for example, or insufficient service of process), the proofs (submission of evidence), and the

arguments (debate about the meaning of the evidence and the law) of contesting parties.

This is at the heartoftheadver sary system, in which those who oppose
case through proofs and crossexamination. Every person in the United States who wishes to take a case

to court is entitled to hire a lawyer. The lawyer works for his client, not the court, and serves him as an

advocate, or supporter. The clientdés goal is to persua
position. The |l awyerods duty i s dthelinebfacpsening&beuttkevi dence a
evidencedtoadvance hi s clientds cause and persuade the court of

opposing party will be doing the same thing, of course, for her client. The judge (or, if one is sitting, the

jury) must sort out the facts and reach a decision from this cross-fire of evidence and argument.

The method of adjudication & the act of making an order or judgmentd has several important features.

First, it focuses the conflicting issues. Other, secondary concerns are minimized or excluded altogether.

Relevance is a keyconcept in any trial. The judge is required to decide the questions presented at the trial,

not to talk about related matters. Second, adjudicati ol

that is why judges write opinions explaining their decis ions (an opinion may be omitted when the verdict
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comes from a jury). Third, the judgeds decision must n;
case presented: the judge is not free to say that the case is unimportant and that he therefore will ignore it.

Unlike other branches of government that are free to ignore problems pressing upon them,

judges must decide cases. (For example, a legislature need not enact a law, no matter how many people

petition it to do so.) Fourth, the court must respond in a certain way. The judge must pay attention to the

partiesd arguments and his decision must result from t|
presented and legal arguments that are not made cannot be the basis for what the judge decides. Also,

judges are bound by standards of weighing evidence: the burden of proof in a civil case is generally a
Apreponderance of the evidence. 0

In all cases, the plaintiff 8 the party making a claim and initiating the lawsuit (in a criminal case the

plaintiff is the prosecution)d has the burden of proving his case. If he fails to prove it, the defendantd the

party being sued or prosecutedd will win.

Criminal prosecutions carry the most rigorous burden of proof: the government must prove its case

against the defendant beyond a reasonable doubt. That is, even if it seems very likely that the defendant

committed the crime, as long as there remains some reasonable doubd perhaps he was not clearly

identified as the culprit, perhaps he has an alibi that could be legitimate & the jury must vote to acquit

rather than convict.

By contrast, the burden of proof in ordinary civil cases d those dealing with contracts, personal injuries,

and most of the cases in this boold is a preponderance of the evidence, whi ch means that the
evidence must outweigh whatever evidence the defendant
claim. This is not merely a matter of counting the number of witnesses or of the length of time that they

talk: the judge in a trial without a jury (a b ench trial), or the jury where one is impaneled, must apply the

preponderance of evidence test by determining which side has the greater weight of credible, relevant

evidence.

Adjudication and the adversary system imply certain other characteristics of courts. Judges must be

impartial; those with a personal interest in a matter must refuse to hear it. The ruling of a court, after all

appeals are exhausted, is final. This principle is known asresjudicata ( Lat i n f or At he thing i

and it means that the same parties may not take up the same dispute in another court at another time.

Saylor URLhttp://www.saylor.org/books Saylor.org
84



http://creativecommons.org/licenses/by-nc-sa/3.0/
http://www.saylor.org/books

Finally, a court must proceed according to a public set of formal procedural rules; a judge cannot make up
the rules as he goes along. To these rules we now turn.

How aCase Proceeds

Complaint and Summons

Beginning a lawsuit is simple and is spelled out in the rules of procedure by which each court system
operates. In the federal system, the plaintiff begins a lawsuit by filing a complaint 8 a document clearly
explaining the grounds for suitowi t h t he c¢cl erk of the court. The courtds
trial courts, or a US deputy marshal, in federal district courts) will then serve the defendant with the
complaint and a summons. The summons is a court documert stating the name of the plaintiff and his
attorney and directing the defendant to respond to the complaint within a fixed time period.

The timing of the filing can be important. Almost every possible legal complaint is governed by a federal
or state statute of limitations, which requires a lawsuit to be filed within a certain period of time. For
example, in many states a lawsuit for injuries resulting from an automobile accident must be filed within
two years of the accident or the plaintiff forfeits his right to proceed. As noted earlier, making a correct
initial filing in a court that has subject matter jurisdiction is critical to avoiding statute of limitations
problems.

Jurisdiction and Venue

The place of filing is equally important, and there are two issues regarding location. The first is subject
matter jurisdiction, as already noted. A claim for breach of contract, in which the amount at stake is $1
million, cannot be brought in a local county court with jurisdiction to hear cases involving sums of u p to
only $1,000. Likewise, a claim for copyright violation cannot be brought in a state superior court, since
federal courts have exclusive jurisdiction over copyright cases.

The second consideration is venue the proper geographic location of the court. For example, every
county in a state might have a superior court, but the plaintiff is not free to pick any county. Again, a
statute will spell out to which court the plaintiff must go (e.g., the county in which the plaintiff resides or
the county in which the defendant resides or maintains an office).

Service of Process and Personal Jurisdiction

The defendant @dthatis, mbstreckige eadtice ¢hdt be has been sued. Service can be done

by physically presenting the defendant with a copy of the summons and complaint. But sometimes the
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defendant is difficult to find (or deliberately avoids the marshal or other process server). The rules spell

out a variety of ways by which individuals and corporations can be served. These include using US Postal

Senvice certified mail or serving someone already designated to receive service of process. A corporation

or partnership, for example, is often required by stat:
getting public notices or receiving a summons and complaint.

One of the most troublesome problems is service on an outof-state defendant. The personal jurisdiction

of a state court over persons is clear for those defendants found within the state. If the plaintiff claims that

an out-of-state defendant i njured him in some way, must the plainti
serve him? Unless the defendant had some significant c
indeed have to. For instance, suppose a traveler from Maine stopped at a roadside diner in Montana and

ordered a slice of homemade pie that was tainted and caused him to be sick. The traveler may not simply

return home and mail the diner a notice that he is suing it in a Maine court. But if out -of-state defendants

haves ome contact with the plaintiffdéds state of residence
jurisdiction of t he BprhgeaKingtv.iRudzeigz, Sedtiant3.8 "Casesithetfesleral 1 n

court in Florida had to consider whether it wa s constitutionally permissible to exercise personal

jurisdiction over a Michigan franchisee.

Again, recall that even if a court has subject matter jurisdiction, it must also have personal jurisdiction

over each defendant against whom an enforceablgudgment can be made. Often this is not a problem; you

might be suing a person who lives in your state or regularly does business in your state. Or a nonresident

may answer your complaint without objectingnButo the cou
many defendants who do not reside in the state where the lawsuit is filed would rather not be put to the

inconvenience of contesting a lawsuit in a distant forum. Fairnessd and the due process clause of the

Fourteenth Amendment & dictates that nonresidents should not be required to defend lawsuits far from

their home base, especially where there is little or no contact or connection between the nonresident and

the state where a lawsuit is brought.

Summary of Rules on Personal Jurisdiction

Once a courtdetermines that it has subject matter jurisdiction, it must find at least one

defendant over which it is Afairo (i.e., in a
jurisdiction.
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If a plaintiff sues five defendants and the court has personal jurisdictio n over just one, the case can be
heard, but the court cannot make a judgment against the other four.

But if the plaintiff loses against defendant 1, he can go elsewhere (to another state or
states) and sue defendants 2, 3, 4, or 5.

The cour t 6 she firstlawswst (agamst defendant 1) does not determine the
liability of the nonparticipating defendants.

This involves the principle of res judicata, whi
same person (or e thdcivisidg of doubie p@pardyl Resine alnisk éit hi ng, 0o
and judicata means fAadjudicated. o0 Thus the Athingo has
again. But, as to nonparticipating parties, it is not over. If you have a different case against the sane
defendantd one that arises out of a completely different situation d that case is not barred by res judicata.
Service of process is a necessary (but not sufficient) condition for getting personal jurisdiction over a
particular defendant (see rule 4).

In order to get a judgment in a civil action, the plaintiff must serve a copy of the
complaint and a summons on the defendant.

There are many ways to do this.

The process server personally serves a complaint on the defendant.

The process server leaves a copgf the summons and complaint at the residence of the
defendant, in the hands of a competent person.

The process server sends the summons and complaint by certified mail, return receipt
requested.

The process server, if all other means are not possible, nafies the defendant by
publication in a newspaper having a minimum number of readers (as may be specified
by law).

In addition to successfully serving the defendant with process, a plaintiff must convince the court that
exercising personal jurisdiction over the defendant is consistent with due process and any statutes in that
state that prescribe the jurisdictional reach of that state (the so-called long-arm statutes). The Supreme

Court has long recognized various bases for judging whether such processsifair.
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Consent. The defendant agrees to the courtos
the complaint, and having the matter litigated there.

Domicile. The defendant is a permanent resident of that state.

Event. The defendant did something in that state, related to the lawsuit, that makes it

fair for the state to say, ACome back and def
Service of process within the state will effectively provide personal jurisdiction over the

nonresident.

Again, | etés consi der Mr sthe ARdoacscidens 8he coaldfite alawesuit chi | dr en i |
anywhere in the country. She could file a lawsuit in Arizona after she establishes residency there. But

while the Arizona court would have subject matter jurisdiction over any products -liability claim (or any

caim that was not required to be heard in a firrderal <colu
personamj ur i sdiction, 06 or personal jurisdiction: under the
Amendment, each state must extend due process to citizeis of all of the other states. Because fairness is

essential to due process, the court must consider whether it is fair to require an out-of-state defendant to

appear and defend against a lawsuit that could result in a judgment against that defendant.

Almost every state in the United States has a statute regarding personal jurisdiction, instructing judges

when it is permissible to assert personal jurisdiction over an out -of-state resident. These are called long

arm statutes. But no state can reach out beyondthe limits of what is constitutionally permissible under

the Fourteenth Amendment, which binds the states with its proviso to guarantee the due process rights of

the citizens of every state i n tBurger KimgivoRudzewiTza{Sectidhmi ni mu m
3.9 "Cases)) tries to make the fairness mandate of the due process clause more specific. So do other tests
articulated in the case (such as fidoes not offend trad]
These tests are posed bythe Supreme Court and heeded by all lower courts in order to honor the

provisions of the Fourteenth Amendmeninadditiod toanypr ocess ¢
statelonggar m st atuteds instructions to couigdittesnoveegar di ng t he
nonresidents.

Choice of Law and Choice of Forum Clauses

In a series of cases, the Supreme Court has made clear that it will honor contractual choices of parties in a

|l awsuit. Suppose the parties to a contract wind up in
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terms. If the parties are from two diff erent states, the judge may have difficulty determining which law to
apply (seeTable 3.1"Sample Conflict-of-Law Principles") . But i f the contract says ¢t
law will be applied if there is a dispute, then ordinarily the judge willapp | v t hat statedbés | aw as

decision in the case. For example, Kumar Patel (a Missouri resident) opens a brokerage account with

Gol dman, Sachs and Co., and the contractual agreement
agreement o ta HMecdketredrimigndg o the | aws of the state of N
Mi ssouri court that his broker is Achurningod his accou

that Kumar has failed to meet his margin call and owes $38,568.25 (plusintere st and attorneyés f
judge in Missouri will apply New York law based on the contract between Kumar and Goldman, Sachs.
Ordinarily, a choice-of-law clause will be accompanied by a choiceof-forum clause. In a choice-of-forum
clause, the parties inthe contract specify which court they will go to in the event of a dispute arising under
the terms of contract. For example, Harold (a resident of Virginia) rents a car from Alamo at the Denver
International Airport. He does not look at the fine print ont he contract. He also waives all collision and
other insurance that Alamo offers at the time of his rental. While driving back from Telluride Bluegrass
Festival, he has an accident in Idaho Springs, Colorado. His rented Nissan Altima is badly damaged. On
returning to Virginia, he would like to settle up with Alamo, but his insurance company and Alamo cannot
come to terms. He realizes, however, that he has agreed to hear the dispute with Alamo in a specific court
in San Antonio, Texas. In the absence of fraudor bad faith, any court in the United States is likely to
uphold the choice-of-form clause and require Harold (or his insurance company) to litigate in San
Antonio, Texas.
There are two court systems in the United States. It is importanhtawkwhich system the state court
system or the federal court systaerrhas the power to hear and decide a particular case. Once that is
established, the Constitution compels an inquiry to make sure that no court extends its reach unfairly to
out-of-state resdlents. The question of personal jurisdiction is a question of fairness and due process to
nonresidents.
1. The Constitution specifies that federal courts have exclusive jurisdiction over admiralty

claims. Mr. and Mrs. Shute have a claim agaGwival Cruise lines for the negligence
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2T GKS ONHzA AS ftAYySd aNB® {KdziS adzadlrAySR Ayea
Mr. and Mrs. Shute live in the state of Washington. Can they bring their claim in state
court? Must they bring their clainmifederal court?
2. Congress passed Title VII of the Civil Rights Act of 1964. In Title VII, employers are
required not to discriminate against employees on the basis of race, color, sex, religion,
or national origin. In passing Title VII, Congress did reptire plaintiffs to file only in
federal courts. That is, Congress made no statement in Title VII that federal courts had
GSEOf dzAA PSS 2dzZNAARAOGA2YyéE 20SNI ¢AiGtES +LL Of A
Inc. of Nashville, Tennessee, for sexwmblssment under Title VII. She has gone through
the Equal Employment Opportunity Commission process and has aaighe letter,
which is required before a Title VII action can be brought to court. Can she file a
complaint that will be heard by a statewrt?
3. Mrs. Harris fails to go to the Equal Employment Opportunity Commission to get her
right-to-sue letter against Forklift Systems, Inc. She therefore does not have a viable Title
VII cause of action against Forklift. She does, however, have her riglegs u
¢SyySaasSsSqQa Slidat SyLXz2evySyd aidlddziS FyR @I N
courts regarding sexual harassment. Forklift is incorporated in Tennessee and has its
principal place of business in Nashville. Mrs. Harris is also a citizen of Tenegdam
why, if she brings her employment discrimination and sexual harassment lawsuit in a
federal court, her lawsuit will be dismissed for lack of subject matter jurisdiction.
4. Suppose Mr. and Mrs. Robinson find in the original paperwork with Seawaswag&n
GKFGO GKSNB Aa | O2y NI OlGdz2rf F3INBSYSyid A0GK |
between buyer and Seaway Volkswagen will be litigated, if at all, in the county courts of
2 S3a00KSaluSN) / 2dzyies bSé , 2NJ @¢ isdistibrfoved KS h{f |

Seaway Volkswagen, or will it require the Robinsons to litigate their claim in New York?

3.3Motions and Discovery
LEARNING OBJECTIVES

1. Explain how a lawsuit can be dismissed prior to any trial.
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2. Understand the basic principles and practiogésliscovery before a trial.

The early phases of a civil action are characterized by many different kinds of motions and a complex

process of mutual fact-finding between the parties that is known as discovery. A lawsuit will start with

the pleadings (complaint and answer in every case, and in some cases a counterclaim by the defendant

against the plaintiff and the plaintiffds reply to the
parties may make various motions, which are requests to the judge. Motions in the early stages of a

lawsuit usually aim to dismiss the lawsuit, to have it moved to another venue, or to compel the other party

to act in certain ways during the discovery process.

Initial Pleadings, and Motions to Dismiss

The firstpapers f il ed in a | awsuit are called the pleadings. T
(usually after thirty or more days) the answer or response from the defendant. The answer may be

coupled with a counterclaim against the plaintiff. (In effect, the defendant becomes the plaintiff for the

claims she has against the original plaintiff.) The plaintiff may reply to any counterclaim by the defendant.

State and federal rules of civil procedure require that the complaint must state the nature oftheplai nt i f f 6 s
claim, the jurisdiction of the court, and the nature of the relief that is being asked for (usually an award of

money, but sometimes an injunction, or a declaration of legal rights). In an answer, the defendant will

often deny all the allegations of the complaint or will admit to certain of its allegations and deny others.

A complaint and subsequent pleadings are usually quite general and give little detail. Cases can be decided

on the pleadings alone in the following situations: (1) If the defendant fails to answer the complaint, the

court can enter a default judgment, awarding the plaintiff what he seeks. (2) The defendant can move to

di smiss the complaint on the grounds that the plaintif:/
g r a n toeod th@basis that there is no subject matter jurisdiction for the court chosen by the plaintiff,

or on the basis that there is no personal jurisdiction over the defendant. The defendant is saying, in effect,

that even i f al |l taedrueptheg domat anfodinbtsa lemal ¢tlagmotteat candoa reard by

the court. For example, a claim that the defendant induced a woman to stop dating the plaintiff (a so-

called alienation of affections cause of action) is no longer actionable in US state cairts, and any court will

dismiss the complaint without any further proceedings. (This type of dismissal is occasionally still called a

demurrer.)
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A third kind of dismissal can take place on a motion for summary judgment. If there is no triable question
of fact or law, there is no reason to have a trial. For example, the plaintiff sues on a promissory note and,
at deposition (an oral examination under oath), the defendant admits having made no payment on the
note and offers no excuse that would be recognizale as a reason not to pay. There is no reason to have a
trial, and the court should grant summary judgment.

Discovery

If there is a factual dispute, the case will usually involve some degree of discovery, where each party tries
to get as much information out of the other party as the rules allow. Until the 1940s, when discovery
became part of civil procedure rules, a lawsuit was frequently a game in which each party hid as much
information as possible and tried to surprise the other party in court.

Beginning with a change in the Federal Rules of Civil Procedure adopted by the Supreme Court in 1938
and subsequently followed by many of the states, the parties are entitled to learn the facts of the case
before trial. The basic idea is to help the parties determine what the evidence might be, who the potential
witnesses are, and what specific issues are relevant. Discovery can proceed by several methods. A party
may serve an interrogatory on his adversaryd a written request for answers to specific questions. Or a
party may depose the other party or a witness. A deposition is a live questionand-answer session at which
the witness answers questions put to him by one of the
verbatim and may be used at trial. Each party is ako entitled to inspect books, documents, records, and
other physical items in the possession of the other. This is a broad right, as it is not limited to just
evidence that is admissible at trial. Discovery of physical evidence means that a plaintiff may inspect a
companybds account s, c u-and-tossastatementsskalance shests, engirseeringpando f i t
quality -control reports, sales reports, and virtually any other document.

The lawyers, not the court, run the discovery process. For example, me party simply makes a written
demand, stating the time at which the deposition will take place or the type of documents it wishes to
inspect and make copies of. A party unreasonably resisting discovery methods (whether depositions,
written interrogatorie s, or requests for documents) can be challenged, however, and judges are often
brought into the process to push reluctant parties to make more disclosure or to protect a party from
irrelevant or unreasonable discovery requests. For example, the party receving the discovery request can

apply to the court for a protective order if it can show that the demand is for privileged material (e.g., a
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partyds | awyersd records are not open for inspection)
In complex cases between companies, the discovery of documents can run into tens of millions of pages
and can take years. Depositions can consume days oOor eV
KEY TAKEAWAY
Many cases never get to trial. They are disposed of by motmdsmiss or are settled after extensive
discovery makes clear to the parties the strengths and weaknesses of the parties to the dispute.
1. Mrs. Robinson (in the Volkswagen Audi case) never establishes residency in Arizona,
returns to New Yorkand files her case in federal district court in New York, alleging
diversity jurisdiction. Assume that the defendants do not want to have the case heard in

federal court. What motion will they make?

2

Under contributory negligence, the negligence of anyntitiithat causes or contributes

to the injuries a plaintiff complains of will be grounds for dismissal. Suppose that in

discovery, Mr. Ferlito ifrerlitov. Johnsor& Johnsor(Section3.9"Cases) admits that he
ONRPdAKG (GKS OAIFNBGGS fAIKISNI RFyaSNedzafte Of
RSTAYyAGSte &ale L ¢l a o60SAy3a OFNBfSaaT L KFER |
admits that she never reads product instructions from mawtdeers. If the case is

brought in a state where contributory negligence is the law, on what basis can Johnson

& Johnson have the case dismissed before trial?

3.4ThePretrialand Trial Phase
LEARNING OBJECTIVES

1. Understand how judges can push parties iptetrial settlement.

2. Explain the meaning and use of directed verdicts.

3. 5A40GAy3dzAaK I RANBOGUSR @OSNRAOO FNRY | 2dzR3IYS
After considerable discovery, one of the parties may believe that there is no triable issue oflaw or fact for

the court to consider and may file a motion with the court for summary judgment. Unless it is very clear,

the judge will deny a summary judgment motion, because
ordero in telhd scashe tpHati ntt i ff Anoo and | eaves no room t
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defendant for that particular set of facts (res judicata). If the plaintiff successfully appeals a summary
judgment motion, the case will come back to the trial court.

Prior to the trial, the judge may also convene the parties in an effort to investigate the possibilities of
settl ement. Uswually, the judge wil!/| explore the strengil
attorneys. The parties may decide that it is more prudent or efficient to settle than to risk going to trial.
Pretrial Conference

At various times during the discovery process, depending on the nature and complexity of the case, the
court may hold a pretrial conference to clarify the issues and establish a imetable. The court may also
hold a settlement conference to see if the parties can work out their differences and avoid trial altogether.
Once discovery is complete, the case moves on to trial if it has not been settled. Most cases are settled
before this stage; perhaps 85 percent of all civil cases end before trial, and more than 90 percent of
criminal prosecutions end with a guilty plea.

Trial

At trial, the first order of business is to select a jury. (In a civil case of any consequence, either party can
request one, based on the Sixth Amendment to the US Constitution.) The judge and sometimes the
lawyers are permitted to question the jurors to be sure that they are unbiased. This questioning is known
as the voir dire (pronounced vwahr-DEER). This is an important process, and a great deal of thought goes
into selecting the jury, especially in high-profile cases. A jury panel can be as few as six persons, or as
many as twelve, with alternates selected and sitting in court in case one of the jurors is unableto continue.
In a long trial, having alternates is essential; even in shorter trials, most courts will have at least two
alternate jurors.

In both criminal and civil trials, each side has opportunities to challenge potential jurors for cause. For
example,i n t he Robinsonsé case against Audi, the attorneys
prospective jurors have ever owned an Audi, what their experience has been, and if they had a similar
problem (or worse) with their Audi that was not resolved to their satisfaction. If so, the defense attorney
could well believe that such a juror has a potential for a bias against her client. In that case, she could use
a challenge for cause, explaining to the judge the basis for her challenge. The judge, at heridcretion,

could either accept the for-cause reason or reject it.
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Even if an attorney cannot articulate a for-cause reason acceptable to the judge, he may use one of several

peremptory challenges that most states (and the federal system) allow. A trial attorney with many years of

experience may have a sixth sense about a potential juror and, in consultation with the client, may decide

to use a peremptory challenge to avoid having that juror on the panel.

After the jury i s s wo rlawyeamakes an@pehing dtatemert, &ying buathent i f f 6 s
nature of the plaintiffdés claim, the facts of the case
| awyer will present. The defendantds | awyer mghy al so m
to do so at the end of the plaintiffbds case.

The plaintiffoés | awyer then calls witnesses and preseni
The direct testimony at trial is usually far from a smooth narration. The rules of evidence (t hat govern the

kinds of testimony and documents that may be introduced at trial) and the question -and-answer format

tend to make the presentation of evidence choppy and difficult to follow.

Anyone who has watched an actual televised trial or a television nmelodrama featuring a trial scene will

appreciate the nature of the trial itself: witnesses are asked questions about a number of issues that may

or may not be related, the opposing lawyer will frequently object to the question or the form in which it is

asked, and the jury may be sent from the room while the lawyers argue at the bench before the judge.

After direct testimony of each witness is over, the opposing lawyer may conduct crossexamination. This

is a crucial constitutional right; in criminalcases i t i s preserved in the Constituti
(the right to confront oneés accusers in open court).
and the cross-examiner may probe the witness more informally, asking questions that may not seem

i mmedi ately relevant. This is when the opposing attorn
credibility, trying to trip her up and show that the answers she gave are false or not to be trusted. This use

of cross-examination, along with the requirement that the witness must respond to questions that are at

all relevant to the questions raised by the case, distinguishes commonlaw courts from those of

authoritarian regimes around the world.

Following cross-e x ami nat i on, t he ayptheadquestion the witreess lagainw. yhis is catied

redirect examination and is used to demonstrate that t|

show that any implications otherwise, suggested by the crossexaminer, were unwarranted. The cross
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examiner may then engage the witness in re.cross-examination, and so on. The process usually stops after
cross-examination or redirect.

During the trial, the judgebs chief responsibility is
that responsibility is to rule on the admissibility of evidence. A judge may rule that a particular question is

out of orderd that is, not relevant or appropriate & or that a given document is irrelevant. Where the

attorney is convinced that a particular witness, a particular question, or a particular document (or part

thereof) is critical to her case, she may preserve an
which case the court stenographer will note the exception; on appeal, the attorney maycite any number of

exceptions as adding up to the lack of a fair trial for her client and may request a court of appeals to order

a retrial.

For the most part, courts of appeal will not reverse and remand for a new trial unless the trial court

judgeds arrofiprejudicial, o0 or fian abuse of discretion.
trial, but only to a fair trial, one in which the trial
prejudicial ones.

At the end of tthe defepdard presents hif case, folowisgehe same procedure just

outlined. The plaintiff is then entitled to present rebuttal witnesses, if necessary, to deny or argue with the
evidence the defendant has introduceebuThel defvehdesstel!
When all testimony has been introduced, either party may ask the judge for adirected verdictd a verdict

decided by the judge without advice from the jury. This motion may be granted if the plaintiff has failed to

introduce evidence that is legally sufficient to meet her burden of proof or if the defendant has failed to do

the same on issues on which she has the burden of proof. (For example, the plaintiff alleges that the

defendant owes him money and introduces a signed promissory note.The defendant cannot show that the

note is invalid. The defendant must lose the case unless he can show that the debt has been paid or

otherwise discharged.)

The defendant can move for a directed ver dillosuallat t he c|
wait to hear the entire case until deciding whether to do so. Directed verdicts are not usually granted,

since it is the juryés job to determine the facts in di
If the judge refuses to grant a directed verdict, each lawyer will then present a closing argument to the

jury (or, if there is no jury, to the judge alone). The closing argument is used to tie up the loose ends, as
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the attorney tries to bring together various seemingly unrelated facts into a story that will make sense to

the jury.

After closing arguments, the judge will instruct the jury. The purpose of jury instruction is to explain to

the jurors the meaning of the law as it relates to the issues they are considering and to tell the jurors what

facts they must determine if they are to give a verdict for one party or the other. Each lawyer will have

prepared a set of written instructions that she hopes the judge will give to the jury. These will be tailored

to advance her clientds case. Man pecausewatial gdgeltas has been
wrongly instructed the jury. The judge will carefully determine which instructions to give and often will

use a set of pattern instructions provided by the state bar association or the supreme court of the state.

These pattern jury instructions are often safer because they are patterned after language that appellate

courts have used previously, and appellate courts are less likely to find reversible error in the instructions.

After all instructions are given, the jury will retire to a private room and discuss the case and the answers

requested by the judge for as long as it takes to reach a unanimous verdict. Some minor cases do not

require a unanimous verdict. If the jury cannot reach a decision, this is called a hung jury, and the case

will have to be retried. When a jury does reach a verdict, it delivers it in court with both parties and their

lawyers present. The jury is then discharged, and control over the case returns to the judge. (If there is no

jury, the judge will usually announce in a written opinion his findings of fact and how the law applies to

those facts. Juries just announce their verdicts and do not state their reasons for reaching them.)

Posttrial Motions

The losing party is allowed to ask the judge for a new trial or for a judgment notwithstanding the verdict

(often called a judgment n.o.v., from the Latin non obstante veredicto). A judge who decides that a

directed verdict is appropriate wild.l usual |l yhewai t t o s
party the judge thinks should win, she can rely on that verdict. If the verdict is for the other party, he can

grant the motion for judgment n.o.v. This is a safer way to proceed because if the judge is reversed on

appeal, a new trial is not necessaryThe juryds verdict always can be restor
verdict (as happens when a directed verdict is granted before the case goes to the jury), the entire case

must be presented to a new juryFerlito v. Johnson & Johnson (Section 3.9 "Cases)) illustrates the

judgment n.o.v. process in a case where the judge allowed the case to go to a jury that was overly

sympathetic to the plaintiffs.
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Rule 50(b) of the Federal Rules of Civil Procedure provides the authorization for federal judges making a
judgment contrary to the judgment of the jury. Most states have a similar rule.
Rule 50(b) says,
Whenever amotion for a directed verdict made at the close of all the evidenceis denied or for any reason
is not granted, the court is deemedto have submitted the action to the jury subject to alater
determination of the legal questions raised by the motion. Not later than 10 days after entry of judgment,
a party who has moved for a directed verdict may move to have the verdict and any judgment entered
thereon setaside and to have judgment entered in accordancewith the p a r tmgptidrs for a directed
ver di cnewttdl mdy be prayed for in the alternative. If a verdict wasreturned the court may allow
the judgment to stand or may reopen the judgment and either order a new trial or direct the entry of
judgment asif the requested verdict had beendirected.
KEY TAKEAWAY
The purpose of a trial judge is to ensure justice to all parties to the lawsuit. The judge presides, instructs
the jury, and may limit wheestifies and what they testify about what. In all of this, the judge will usually
commit some errors; occasionally these will be the kinds of errors that seriously compromise a fair trial for
both parties. Errors that do seriously compromise a fair foaboth parties are prejudicial, as opposed to

harmless. The appeals court must decide whether any errors of the trial court judge are prejudicial or not.
LT I+ 2dzR3IS RANBOGA | GSNRAOGEZ GKFG SyRagrantkS OF a
judgment n.o.v., that will take away a jury verdict that one side has worked very hard to get. Thus a judge

must be careful not to unduly favor one side or the other, regardless of his or her sympathies.

EXERCISES

1. What if there was not a doctrine oés judicata? What would the legal system be like?
2. WhydoyouthinkcrosSEI YAY Il GA2y A& | GNRAIKGZE | &

kind of judicial system would not allow cressamination of witnesses as a matter of

right?

3.5Judgment,Appeal,and Execution
LEARNING OBJECTIVES

1. Understand the posttrial processhow appellate courts process appeals.
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Judgment or Order

At the end of a trial, the judge will enter an order that makes findings of fact (often with the help of a jury)

and conclusions of law. The judge will also make a judgment as to what relief or remedy should be given.

Often it is an award of money damagesto one of the parties. The losing party may ask for a new trial at

this point or within a short period of time following. Once the trial judge denies any such request, the
judgmentdi n t he form ofdigdfilhat court és order

Appeal

I f the | os eanévstriahooa judgment h.avr is denied, the losing party may appeal but must
ordinarily post a bond sufficient to ensure that there are funds to pay the amount awarded to the winning

party. In an appeal, the appellant aims to show that there was someprejudicial error committed by the

trial judge. There will be errors, of course, but the errors must be significant (i.e., not harmless). The basic

idea is for an appellate court to ensure that a reasonably fair trial was provided to both sides. Enforcemert

of t he ¢ ou rdambasvard ofindogey emitjunctiond is usually stayed (postponed) until the

appellate court has ruled. As noted earlier, the party making the appeal is called the appellant, and the

party defending the judgment is the appellee (or in some courts, the petitioner and the respondent).

During the trial, the losing party may have objected to certain procedural decisions by the judge. In

compiling a record on appeal, the appellant needs to show the appellate court some examples of mistakes
made by the judged for example, having erroneously admitted evidence, having failed to admit proper

evidence that should have been admitted, or having wrongly instructed the jury. The appellate court must
determine if those mistakes were serious enough to anount to prejudicial error.

Appellate and trial procedures are different. The appellate court does not hear witnesses or accept

evidence. It reviews therecord ofthecasedt he transcri pt of the witnessesd te
received into evidenceat trial 0 to try to find a legal error on a specific request of one or both of the

parties. The partiesd | awyers prepare briefs (written
procedural steps taken, and the argument or discussion of the meaningof the law and how it applies to

the facts. After reading the briefs on appeal, the appellate court may dispose of the appeal without

argument, issuing a written opinion that may be very short or many pages. Often, though, the appellate

court will hear oral argument. (This can be months, or even more than a year after the briefs are filed.)
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Each | awyer is given a short period of time, usual

case. The lawyer rarely gets a chance for an extended statemeriiecause he is usually interrupted by
guestions from the judges. Through this exchange between judges and lawyers, specific legal positions can
be tested and their limits explored.

Depending on what it decides, the appellate court will affirm the lower cour t 6 s

judgment, modify it, reverse it, or remand it to the lower court for retrial or other action directed by the
higher court. The appellate court itself does not take specific action in the case; it sits only to rule on
contested issues of law. The lowercourt must issue the final judgment in the case. As we have already
seen, there is the possibility of appealing from an intermediate appellate court to the state supreme court
in twenty -nine states and to the US Supreme Court from a ruling from a federal circuit court of appeal. In
cases raising constitutional issues, there is also the possibility of appeal to the Supreme Court from the
state courts.

Like trial judges, appellate judges must follow previous decisions, or precedent. But not every previous
case is a precedent for every court. Lower courts must respect appellate court decisions, and courts in one
state are not bound by decisions of courts in other states. State courts are not bound by decisions of
federal courts, except on points of federal lawthat come from federal courts within the state or from a
federal circuit in which the state court sits. A state supreme court is not bound by case law in any other
state. But a supreme court in one state with a type of case it has not previously dealt wih may find
persuasive reasoning in decisions of other state supreme courts.

Federal district courts are bound by the decisions of the court of appeals in their circuit, but decisions by
one circuit court are not precedents for courts in other circuits. Fed eral courts are also bound by decisions
of the state supreme courts within their geographic territory in diversity jurisdiction cases. All courts are
bound by decisions of the US Supreme Court, except the Supreme Court itself, which seldom reverses
itself but on occasion has overturned its own precedents.

Not everything a court says in an opinion is a precedent. Strictly speaking, only the exact holding is
binding on the lower courts. A holding is the theory of the law that applies to the particular circums tances
presented in a case. The courts may sometimes declare what they believe to be the law with regard to
points that are not central to the case being decided. These declarations are called dicta (the

singular, dictum), and the lower courts do not haveto give them the same weight as holdings.
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Judgment and Order
When a party has no more possible appeals, it usually pays up voluntarily. If not voluntarily, then the
|l osing partyds assets can be seized or udgmentiitheges or ot |
final judgment is an injunction, failure to follow its dictates can lead to a contempt citation, with a fine or
jail time imposed.
The process of conducting a civil trial has many aspects, starting with pleadings and contitiuing
motions, discovery, more motions, pretrial conferences, and finally the trial itself. At all stages, the rules of
civil procedure attempt to give both sides plenty of notice, opportunity to be heard, discovery of relevant
information, crossexaminaton, and the preservation of procedural objections for purposes of appeal. All
of these rules and procedures are intended to provide each side with a fair trial.
EXERCISES
1. Mrs. Robinson has a key witness on auto safety that the judge believesgsaldied as
an expert. The judge examines the witness while the jury is in the jury room and
disqualifies him from testifying. The jury does not get to hear this witness. Her attorney
objects. She loses her case. What argument would you expect Mrs. Ropifisa | (G 2 N}/ S @
to make in an appeal?
2.2 Keé R2y Q0O FLIISttFGS O02dzaNIlla ySSR | gAldySaa o2

oath?

3. Atrial judge in Nevada is wondering whether to enforce a surrogate motherhood contract.
Penelope Barr, of Reno, Nevada, has cacted with Reuben and Tina Goldberg to bear the in
vitro fertilized egg of Mrs. Goldberg. After carrying the child for nine months, Penelope gives birth,
but she is reluctant to give up the child, even though she was paid $20,000 at the start of the
contract and will earn an additional $20,000 on handing over the baby to the Goldbergs. (Barr was
an especially good candidate for surrogate motherhood: she had borne two perfect children and
at age 28 drinks no wine, does not smoke or use drugs of any kintigesyoga, and maintains a

largely vegetarian diet with just enough meat to meet the needs of the fetus within.)
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The Goldbergs have asked the judge for an order compelling Penelope to give up the baby, who

was five days old when the lawsuit was filede Haby is now a month old as the judge looks in

vain for guidance from any Nevada statute, federal statute, or any prior case in Nevada that

addressed the issue of surrogate motherhood. He does find severateasibned cases, one from

New Jersey, onefddo aA OKA Il yE FyR 2yS FTNRBY hNBI2yod I NB Lye 27
follow? May he adopt the reasoning of any of these courts, if he should find that reasoning

persuasive?

3.6 When CanSomeoneBringa Lawsuit?
LEARNING OBJECTIVES

1. Explain theequirements for standing to bring a lawsuit in US courts.
2. Describe the process by which a group or class of plaintiffs can be certified to file a class
action case.
Almost anyone can bring a lawsuit, assuming they have the filing fee and the help of anattorney. But the
court may not hear it, for a number of reasons. There may be no case or controversy, there may be no law
to support the plaintiffds clai m, it may be in the wrol
of limitations problem), o r the plaintiff may not have standing.
Case or Controversy: Standing to Sue

Article Il of the US Constitution provides limits to federal judicial power. For some cases, the Supreme

Court has decided that it has no power to adjudicate because thereisndicase or controversy.o

exampl e, perhaps the case has settled or the fireal par |
case, a court might dismiss the case on the grounds t h;:
For example, suppose you see a sixteerw h e e | moving van drive across your ne

destroying her beloved roses. You have enjoyed seeing her roses every summer, for years. She is forlorn
and tells you that she is not going to raise roses there anymore. She &l tells you that she has decided not
to sue, because she has made the decision to never deal with lawyers if at all possible. Incensed, you
decide to sue on her behalf. But you will not have standing to sue because your person or property was not
directly injured by the moving van. Standing means that only the person whose interests are directly

affected has the legal right to sue.
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The standing doctrine is easy to understand in straightforward cases such as this but is often a fairly
complicated matter. For example, can fifteen or more state attorneys general bring a lawsuit for a
declaratory judgment that the health care legislation passed in 2010 is unconstitutional? What particular
injury have they (or the states) suffered? Are they the best set of plairiiffs to raise this issue? Timed and
the Supreme Courtd will tell.

Class Actions

Most lawsuits concern a dispute between two people or between a person and a company or other
organization. But it can happen that someone injures more than one person at the sane time. A driver

who runs a red light may hit another car carrying one person or many people. If several people are injured
in the same accident, they each have the right to sue the driver for the damage that he caused them. Could
they sue as a group? Usally not, because the damages would probably not be the same for each person,
and different facts would have to be proved at the trial. Plus, the driver of the car that was struck might
have been partially to bl ame, snaghtberdié&erettdrénehisdahilityt 6 s | i abi |
toward the passengers.

If, however, the potential plaintiffs were all injured in the same way and their injuries were identical, a
single lawsuit might be a far more efficient way of determining liability and deciding financial

responsibility than many individual lawsuits.

How could such a suit be brought? All the injured parties could hire the same lawyer, and she could
present a common case. But with a group numbering more than a handful of people, it could become
overwhelmingly complicated. So how could, say, a million stockholders who believed they were cheated by
a corporation ever get together to sue?

Because of these types of situations, there is a legal procedure that permits one person or a small group of
people to serve as representatives for all others. This is the class action. The class action is provided for in
the Federal Rules of Civil Procedure (Rule 23) and in the separate codes of civil procedure in the states.
These rules differ among themselves and ae often complex, but in general anyone can file a class action in
an appropriate case, subject to approval of the court.
adequate group with common injuries, the lawyers for the named plaintiffs beco me, in effect, lawyers for

the entire class.
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Usually a person who doesndét want to be in the cl ass
included in an eventual judgment or settlement. But a potential plaintiff who is included in the class
cannot, after a final judgment is awarded, seek to relitigate the issue if she is dissatisfied with the
outcome, even though she did not participate at all in the legal proceeding.
KEY TAKEAWAY
Anyone can file a lawsuit, with or without the help of an attornieyt only those lawsuits where a plaintiff
has standing will be heard by the courts. Standing has become a complicated question and is used by the
courts to ensure that civil cases heard are being pursued by those with tangible and particular injuries.
Class actions are a way of aggregating claims that are substantially similar and arise out of the same facts
and circumstances.
1. Fuchs Funeral Home is carrying the body of Charles Emmenthaler to its resting place at Forest
[ F 6y [/ SYSI{ Swifg, Ohloe,krd KkirSwio@kildren, Chucky and Clarice, are following
the hearse when the coffin falls on the street, opens, and the body of Charles Emmenthaler falls
out. The wife and children are shocked and aggrieved and later sue in civil courhfagés.
' a&ddzYS GKIG GKA&a Aa | GALFLoftS OFdzaS 2F FFOGA2y ol as
GKS adarasS 27F /1€ ATF2NYA Hnlaw/ &d dutipldicousinslaldaiwsréifa o NB G K S

the funeral procession and saw what happené&be brother of Charles, Kingston Emmenthaler,

C

Ffa2 aSSa KAa ONRGKSNNDa o62Reé 2y GKS aGNBSixX odzi KAa&

other cousins do not.

/| KNI Sa ¢la |Oddztte Syiairzylfte Ofaym$ad G2 YAy3adz2:

abroad at the time of the funeral and could not make it back in time. He is as emotionally
RAAGNI dzaAKG +d KAa dzyOf SQa LI aaiay3a la FyezyS Stas
description of the incident and the grainy video shot by ofi¢he cousins on his cell phone. Who

has standing to sue Fuchs Funeral Home, and who does not?

3.7 Relationswith Lawyers
LEARNING OBJECTIVES

1. Understand the various ways that lawyers charge for services.

2. Describe the contingent fee system in the Unit&tdtes.
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3. Know the difference between the American rule and the British rule with regard to who
LJea FGi2NySeaqQ ¥SSao

Legal Fees

Lawyers charge for their services in one of three different ways: flat rate, hourly rate, and contingent fee.

A flat rate is used usually when the work is relatively routine and the lawyer knows in advance

approximately how long it will take her to do the job. Drawing a will or doing a real estate closing are

examples of legal work that is often paid a flat rate. The rate itself maybe based on a percentage of the

worth of the matterdsay, 1 percent of a homeds selling price.

Lawyers generally charge by the hour for courtroom time and for ongoing representation in commercial

matters. Virtually every sizable law firm bills its clients by hourly rates, which in large cities can range

from $300 for an associateds time to $500 and more for

A contingent fee is one that is paid only if the lawyer winsd that is, it is contingent, or depends upon, the

success of the cas. This type of fee arrangement is used most often in personal injury cases (e.g.,

automobile accidents, products liability, and professional malpractice). Although used quite often, the

contingent fee is controversial. Trial lawyers justify it by pointing to the high cost of preparing for such

lawsuits. A typical automobile accident case can cost at least ten thousand dollars to prepare, and a

complicated products-liability case can cost tens of thousands of dollars. Few people have that kind of

money or would be willing to spend it on the chance that they might win a lawsuit. Corporate and

professional defendants complain that the contingent fee gives lawyers a license to go big game hunting,

or to file suits against those with deep pockets in the hopes offorcing them to settle.

Trial lawyers respond that the contingent fee arrangement forces them to screen cases and weed out cases

that are weak, because it is not worth their time to spend the hundreds of hours necessary on such cases if

their chances of winning are slim or nonexistent.

Costs

In England and in many other countries, the losing party must pay the legal expenses of the winning

party, including attorneys6 fees. That 1is not the gene.]

most of its own costs, including (and especially) the fees of lawyers. (Certain relatively minor costs, such

as filing fees for various documents required in court, are chargeable to the losing side, if the judge

decides it.) This type of fee structure is known as the American rule (in contrast to the British rule).
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There are two types of exceptions to the American rule. By statute, Congress and the state legislatures
have provided that the winning party in particular classes of cases may recover its full legal costsfrom the
loserd for example, the federal antitrust laws so provide and so does the federal Equal Access to Justice
Act. The other exception applies to litigants who either initiate lawsuits in bad faith, with no expectation
of winning, or who defend them in bad faith, in order to cause the plaintiff great expense. Under these
circumstances, a court has the discretion to award att
infinitely flexible, and courts do neeginanwameuntdotmpl| et e f
only "reasonable" attorney's fees.
KEY TAKEAWAY
Litigation is expensive. Getting a lawyer can be costly, unless you get a lawyer on a contingent fee. Not all
legal systems allow contingent fees. In many legal systems, the loser pays2 Ny SeéaQ FSSa F2NJ 02
EXERCISES

1. aNBE® w2o0AyazyQa Fdd2NySe SadAvyrdisSa dKIG GKSe

Volkswagen in the Audi lawsuit. She has Mrs. Robinson sign a contract that gives her firm

onelil KANR 2F | yeée NBGdpanseddre dedtidies. Nhe judgs dodsAnNACtQ

I 6 NR | YATETAZY R2ffFNARZ | )flv? 0KS Iv?é'-Féy/'Iv?l- )/u L.

much does Mrs. Robinson get?

)

Harry Potter brings a lawsuit against Draco Malfoy in Chestershire, England, for slander,
aform of defamation. Potter alleges that Malfoy insists on calling him a mudblood. Ron
Weasley testifies, as does Neville Chamberlain. But Harry loses, because the court has no
conception of wizardry and cannot make sense of the case at all. In dismissingse,
however, who (under English law) will bear the costs of the attorneys who have brought

the case for Potter and defended the matter for Malfoy?

3.8 Alternative Meansof ResolvingDisputes
LEARNING OBJECTIVES

1. Understand how arbitration anthediation are frequently used alternatives to litigation.
2. Describe the differences between arbitration and mediation.

3. Explain why arbitration is final and binding.
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Disputes do not have to be settled in court. No law requires parties who have a legatlispute to seek judicial resolution
if they can resolve their disagreement privately or through some other public forum. In fact, the threat of a lawsuit can
frequently motivate parties toward private negotiation. Filing a lawsuit may convince one party th at the other party is
serious. Or the parties may decide that they will come to terms privately rather than wait the three or four years it can
frequently take for a case to move up on the court calendar.

Arbitration

Beginning around 1980, a movement toward alternative dispute resolution began to gain force throughout
the United States. Bar associations, other private groups, and the courts themselves wanted to find
quicker and cheaper ways for litigants and potential litigants to settle certain types of qu arrels than
through the courts. As a result, neighborhood justice centers or dispute resolution centers have sprung up
in communities. These are where people can come for help in settling disputes, of both civil and criminal
nature, that should not consume the time and money of the parties or courts in lengthy proceedings.
These alternative forums use a variety of methods, including arbitration, mediation, and conciliation, to
bring about agreement or at least closure of the dispute. These methods are not H alike, and their
differences are worth noting.

Arbitration is atype of adjudication. The parties use a private decision maker, the arbitrator, and the rules
of procedure are considerably more relaxed than those that apply in the courtroom. Arbitrators might be
retired judges, lawyers, or anyone with the kind of specialized knowledge and training that would be
useful in making afinal, binding decision on the dispute. In a contractual relationship, the parties can
decide evenbefore a dispute arisesto usearbitration when the time comes.Or parties can decide after a
dispute arisesto usearbitration instead of litigation. In a predispute arbitration agreement (often part of a
larger contract), the parties can spell out the rules of procedure to be used and the method for choosing
the arbitrator. For example, they may name the specific person or delegatethe responsibility of choosing
to some neutral person, or they may eachdesignate a person and the two designeesmay jointly pick a
third arbitrator.

Many arbitrations take place under the auspices of the American Arbitration Association, a private
organization headquartered in New York, with regional offices in many other cities. The association uses
published sets of rules for various types of arbitration (e.g., labor arbitration or commercial arbitration);

parties who provide in contracts for arbitration through the association are agreeing to be bound by the
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associationds rules. Similarly, the Nati oioraskrvicBss soci at i ¢
for disputes between clients and brokerage firms. International commercial arbitration often takes place
through the auspices of the International Chamber of Commerce. A multilateral agreement known as the
Convention on the Recognition and Enforcement of Arbitral Awards provides that agreements to
arbitrate 8 and arbitral awards d will be enforced across national boundaries.
Arbitration has two advantages over litigation. First, it is usually much quicker, because the arbitrator
does not have a baklog of cases and because the procedures are simpler. Second, in complex cases, the
guality of the decision may be higher, because the parties can select an arbitrator with specialized
knowledge.
Under both federal and state law, arbitration is favored, and a decision rendered by an arbitrator is
binding by | aw and may be enforced by the courts. The
few exceptions (such as fraud or manifest disregard of the law by the arbitrator or panel of arbitrators).
Saying that arbitration is favored means that i f you h;:
other party wants you to arbitrate. Under the Federal Arbitration Act, the other party can go to court and
get a stay against your litigation and also get an order compelling you to go to arbitration.
Mediation
Unlike adjudication, mediation gives the neutral party no power to impose a decision. The mediator is a
go-between who attempts to help the parties negotiate a solution. The mediator will communicate the
partiesdéd positions to each other, wild!@l facilitate the |
But the parties have complete control: they may ignore the recommendations of the mediator entirely,
settle in their own way, find an other mediator, agree to binding arbitration, go to court, or forget the
whole thing!
Litigation is not the only way to resolve disputes. Informal negotiation between the disputants usually
comes first, but both mediation and arbitration aaeailable. Arbitration, though, is final and binding.
Once you agree to arbitrate, you will have a final, binding arbitral award that is enforceable through the

courts, and courts will almost never allow you to litigate after you have agreed to arbitrate.
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EXERCISES

1. When Mrs. Robinson buys her Audi from Seaway, there is a paragraph in the bill of sale,
GKAOK 020K GKS RSFftSNIIYR aNBR® w20Ayazy aiaidy
by customer/buyer against Seaway regarding the vehicle purchasechstsh
complaint shall not be litigated, but may only be arbitrated under the rules of the
' YSNRAOIY I NDAGNIXGAZ2Y ! 23420 A1 GA2Y YR Ay | 002
RAR y20 aSS GKS LINRP@ZAaAA2Yy>S R2Saayfama f A1 S AGZ
against Seaway. What result?

2. Hendrik Koster (Netherlands) contracts with Automark, Inc. (a US company based in
lllinois) to supply Automark with a large quantity of valve cap gauges. He does, and
Automark fails to pay. Koster thinks he is ovwf6,000. There is no agreement to
arbitrate or mediate. Can Koster make Automark mediate or arbitrate?

3. Suppose that there is an agreement between Koster and Automark to arbitrate. It says,

G¢KS LI NIASaAa 3INBS G2 | Nb A (ewnkniibacdodanceR A & LIdzi S
with the laws of the Netherlands and under the auspices of the International Chamber of

I 2YYSNOSQ& FFNDPAGNIGA2Y FlLOAftAledeE ¢KS LyuaSNy
arbitration rules and will appoint an arbitrator or arbitral panel i thvent the parties

cannot agree on an arbitrator. The arbitration takes place in Geneva. Koster gets an

arbitral award for $66,000 plus interest. Automark does not participate in any way. Will

a court in lllinois enforce the arbitral award?

3.9Cases

Burger Kingv. Rudzewicz

Burger King Corp. v. Rudzewicz

471U.S.462 (U.S. Supreme Court 1985)

Summary

Burger King Corp. is a Florida corporation with principal offices in Miami. It principally conducts

restaurant business through franchisees. The franchiseesar e | i censed t o use Burger Ki

and service marks in standardized restaurant facilities. Rudzewicz is a Michigan resident who, with a

partner (MacShara) operated a Burger King franchise in Drayton Plains, Michigan. Negotiations for
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setting up the franchise occurred in 1978 largely between Rudzewicz, his partner, and a regional office of

Burger King in Birmingham, Michigan, although some deals and concessions were made by Burger King

in Florida. A preliminary agreement was signed in February of 1979. Rudzewicz and MacShara assumed

operation of an existing facility in Drayton Plains and MacShara attended prescribed management

courses in Miami during the four months following Feb. 1979.

Rudzewicz and MacShara bought $165,000 worth of restaurantequ p ment from Bur ger Ki ngo:
Industries division in Miami. But before the final agreements were signed, the parties began to disagree

over site-development fees, building design, computation of monthly rent, and whether Rudzewicz and

MacShara could assgn their liabilities to a corporation they had formed. Negotiations took place between

Rudzewicz, MacShara, and the Birmingham regional office; but Rudzewicz and MacShara learned that the

regional office had limited decision -making power and turned direct ly to Miami headquarters for their

concerns. The final agreement was signed by June 1979 and provided that the franchise relationship was

governed by Florida law, and called for payment of all required fees and forwarding of all relevant notices

to Miami h eadquarters.

The Drayton Plains restaurant did fairly well at first, but a recession in late 1979 caused the franchisees to

fall far behind in their monthly payments to Miami. Notice of default was sent from Miami to Rudzewicz,

who nevertheless continued to operate the restaurant as a Burger King franchise. Burger King sued in

federal district court for the southern district of FI
jurisdiction over him, since he had never been to Florida.

The federal courtlooked t o Fl oridaébés | ong arm statute and hel d the
the non-resident franchisees, and awarded Burger King a quarter of a million dollars in contract damages

and enjoined the franchisees from further operation of the Drayto n Plains facility. Franchisees appealed

to the 11th Circuit Court of Appeals and won a reversal based on lack of personal jurisdiction. Burger King

petitioned the Supreme Ct. for awrit of certiorari .

Justice Brennan delivered the opinion of the court.

TheDue Process Clause protects an individual és | iberty i
judgments of a forum with which he has established no |
International Shoe Co. v. Washington. By requiring thatindivi dual s have fAfair warning t

activity may subject [them] to the jurisdiction of a f:q
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degree of predictability to the legal system that allows potential defendants to structure their primary

conduct with some minimum assurance as to where that conduct will and will not render them liable to

suit. oé

Where a forum seeks to assert specific jurisdiction over an outof-state defendant who has not consented

to suit there, thisnfifias rs afairsfiingd irfequle ednef endant has
activities at residents of the forum, and the I itigati
relate too those activities, Thus 0J[dérihéiBue Pracess m St at e d
Clause if it asserts personal jurisdiction over a corporation that delivers its products into the stream of

commerce with the expectation that they wil!/| be purcha:
products subsequently injur e forum consumers. Similarly, a publisher who distributes magazines in a

distant State may fairly be held accountable in that forum for damages resulting there from an allegedly
defamatory story. é

€[ Tl he constitutional touchsatnatn ep urrepnoasienfsulwhye tehsetra btl hi es hdes
contactso in the forum State.éln defining when it is t|
ant i ci p-efstatelitigatiort, the Court frequently has drawn from the reasoning of Hanson v.

Denckla, 357 U.S. 85, 253 (1958):

The unilateral activity of those who claim somerelationship with a nonresident defendant cannot satisfy

the requirement of contact with the forum State. The application of that rule will vary with the quality and

nature ofthe d e f e n daatinity, ®ut it is essentialin eachcasethat there be some act by which the

defendant purposefully avails itself of the privilege of conducting activities within the forum State, thus

invoking the benefits and protections of its laws.

This fApuvposeenlt carequirement ensures that a defendant
solely as a result of Arandom, o6 Afortuitous, 0 or fiatt el
another party or a third perppEphowever, Welethadontastea s] Jur i sdi cf
proxi mately result from actions by the defendant hi mse!
forum State. [Citations] Thus where the defendant dAdel |
withina State,or has created Acontinuing obligationso between

manifestly has availed himself of the privilege of conducting business there, and because his activities are
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shielded by fAithe benefits aasitd presuroptivelgnotiuoreasodabletb t he f or u |
require him to submit to the burdens of litigation in that forum as well.

Jurisdiction in these circumstances may not be avoided merely because the defendant did not physically

enter the forum State. Althoughterr i t or i al presence frequently will enhan
affiliation with a State and reinforce the reasonable foreseeability of suit there, it is an inescapable fact of

modern commercial life that a substantial amount of business is transacted solely by mail and wire

communications across state lines, thus obviating the need for physical presence within a State in which

business is conducted. So |l ong as a commerci al actoros
of another State, wehave consistently rejected the notion that an absence of physical contacts can defeat

personal jurisdiction there.

Once it has been decided that a defendant purposefully established minimum contacts within the forum

State, these contacts may be consideredn light of other factors to determine whether the assertion of

personal jurisdiction woul d compor lhtermtionah ShdefCa.v.r pl ay an.
Washington, 326 U. S., at 320. Thus courts in fAappropriate ¢
defendant , 0 fithe forum Stateds interest in adjudicating t
convenient and effective relief,d Athe interstate judi ¢

resolution of ¢ ont medinteressof tkesevéral Stated in futheringifundiamental
substantive soci al policies. 0 These considerations som
jurisdiction upon a lesser showing of minimum contacts than would otherwise be required. [Cit ations]

Applying these principles to the case at hand, we believe there is substantial record evidence supporting

the District Courtés conclusion that the assertion of |
alleged breach of his franchisesagr eement did not offend due process. é

In this case, no physical ties to Florida can be attributed to Rudzewicz otherthan Macch ar aés br i ef

training course in Miami. Rudzewicz did not maintain offices in Florida and, for all that appears from the

record, has never even visited there. Yet this franchi
substantial connectionwith t hat State. 0 Eschewing the option of oper
enterprise, Rudzewicz deliberately Areach[ed] out beyo!
corporation for the purchase of a long-term franchise and the manifold benefits that woul d derive from

affiliation with a nationwide organization. Upon approval, he entered into a carefully structured 20 -year
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relationship that envisioned continuing and wide -reaching contacts with Burger King in Florida. In light
of Rudzewicz©6 woebfthelbng-teyn ared@xadimytregulation of his business from Burger
Kingbs Mi ami headquarters, the Aquality and natureodo of
no sense be viewed as fArandom, 0 Af ogalttoumakethes, 0 or MfAatt el
contractually required payments in Miami, and his cont |
confidential business information after his termination, caused foreseeable injuries to the corporation in
Florida. For these reasons it was, atthe very least, presumptively reasonable for Rudzewicz to be called to
account there for such injuries.
éBecause Rudbklewslcedeatsubstantial and continuing relati
headquarters, received fair notice from the contract documents and the course of dealing that he might be
subject to suit in Florida, and has failed to demonstrate how jurisdiction in that forum would otherwise be
fundamentally unfair, we conclude that the District Co
48.193(1)(g) (Supp. 1984) did not offend due process. The judgment of the Court of Appeals is accordingly
reversed, and the case is remanded for further proceedings consistent with this opinion.
It is so ordered.
1. Why didBurger King sue in Florida rather than in Michigan?
2. If Florida has a longrm statute that tells Florida courts that it may egise personal
jurisdiction over someone like Rudzewicz, why is the court talking about the due process
clause?
3. Why is this cassin federal court rather than in a Florida state court?
4. If this case had been filed in state court in Florida, would Rudzéweiczquired to come
to Florida? Explain.
Ferlitov. Johnson& Johnson
Ferlito v. Johnson & Johnson Products, Inc.
771F. Supp. 196 (U.S. District Ct., Eastern District of Michigan 1991)
Gadola, J.
Plaintiffs Susan and Frank Ferlito, husband and wife, attended a Halloween party in 1984 dressed as

Mary (Mrs. Ferlito) and her | ittle lamb (Mr. Ferlito). Mrs. Ferlito had constructed a lamb costume for her
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husband by gluing cotton batting manufactured by defen
suit of |l ong underwear. She had al s piece, sangletavwatiearn.d ant 6 s |
The costume covered Mr. Ferlito from his head to his ankles, except for his face and hands, which were

blackened with Halloween paint. At the party Mr. Ferlito attempted to light his cigarette by using a butane

lighter. The flame passed close to his left arm, and the cotton batting on his left sleeve ignited. Plaintiffs

sued defendant for injuries they suffered from burns which covered approximately one -third of Mr.

Ferlitobs body.

Following a jury verdict entered for plaintiffs November 2, 1989, the Honorable Ralph M. Freeman

entered a judgment for plaintiff Frank Ferlito in the amount of $555,000 and fo r plaintiff Susan Ferlito in

the amount of $ 70,000. Judgment was entered November 7, 1989. Subsequently, on November 16, 1989,

defendant JJP filed a timely motion for judgment notwithstanding the verdict pursuant to Fed.R.Civ.P.

50(b) or, inthe alternative, f or new trial . Plaintiffs filed their re
18, 1989; and defendant filed a reply January 4, 1990. Before reaching a decision on this motion, Judge

Freeman died. The case was reassigned to this court April 12, 1990.

MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT

Defendant JJP filed two motions for a directed verdict, the first on October 27, 1989, at the close of
plaintiffs®é& proofs, and the second on October 30, 1989
denied both motions without prejudice. Judgment for plaintiffs was entered November 7, 1989; and
defendantdés instant motion, filed November 16, 1989, w;
The standard for determining whether to grant a j.n.o.v. is identical to the standard for evaluating a

motion for directed verdict:

In determining whether the evidence is sufficient, the trial court may neither weigh the evidence, pass on

the credibility of witnesses nor substitute its judgment for that of the jury. Rather, the evidence must be

viewed in the light most favorable to the party against whom the motion is made, drawing from that

evidence all reasonable inferences in his favor. I f af
opinion that reasonable minds could not come to the result reached by the jury, then the motion for

j-n.o.v. should be granted.

To recover inna pPpradueteltiabwaity action, a plaintiff

elements of negligence: (1) that the defendant owed a duty to the plaintiff, (2) that the defendant violated
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that duty, (3) that the def en daercdudesofthe damagessufferedby hat dut
the plaintiff, and (4) that the plaintiff suffered damages.

To establish aprima faciecaset hat a manufacturerés breach of its duty
an injury sustained, a plaintiff must present evidence that the product would have been used differently

had the proffered warnings been given.E[Citations omitted] In the absence of evidence that a warning

woul d have prevented the harm complained of by alterin
cannothedeemed a proxi mate cause of the plaintiffés injury
procedure in a diversity of citizenship case, such as this one, the court cites Michigan case law as the basis

for its legal interpretation.]

é

A manufacturerhasaduty #Ato warn the purchasers or users of its
intended use. 0 Conversely, a manufacturer has no duty
misuse of its product. [Citation] Thus, whether a manufacturer has a duty to warn depends on whether

the use of the product and the injury sustained by it are foreseeable. Gootee v. Colt Industries Inc., 712

F.2d 1057, 1065 (6th Cir. 1983); Owens v. AllisChalmers Corp., 414 Mich. 413, 425, 326 N.W.2d 372

(1982). Whetherapl ai nti ffés use of a product is foreseeable is
Trotter, supra. Whether the resulting injury is foreseeable is a question of fact for the jury. “ Thomas v.

International Harvester Co., 57 Mich. App. 79, 225 N.W.2d 175 (1974).

I n the instant action no reasonable jury could find th:
batting was a proximate cause of plaintiffsé injuries |
establish that a flammabil i t y warning on JJP6s cotton batting would

product in the manner that they did.

Pl aintiffs repeatedly stated in their response brief t|
never again use cotton battingtoma ke a cost umeéHowever, a review of the
plaintiff Susan Ferlito never testified that she would never again use cotton batting to make a costume.

More importantly, the transcript contains no statement by plaintiff Susan Ferlit o that a flammability

warning on defendant JJPO&6s product would have dissuade:
the costume in the first place. At oral argument counsel for plaintiffs conceded that there was no

testimony during the trial that either plaintiff Susan Ferlito or her husband, plaintiff Frank J. Ferlito,
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would have acted any different if there had been a
absence of such testimony i s f at dfdhave tilegptbpadvent i f f s o
proximate cause, one of the essential elements of their negligence claim.

In addition, both plaintiffs testified that they knew that cotton batting burns when it is exposed to flame.

Susan Ferlito testified that she knew at the time she purchased the cotton batting that it would burn if

exposed to an open flame. Frank Ferlito testified that he knew at the time he appeared at the Halloween

party that cotton batting would burn if exposed to an open flame. His additional testimony that he would

not have intentionally put a flame to the cotton batting shows that he recognized the risk of injury of

which he claims JJP should have warned. Because both plaintiffs were already aware of the danger, a

warning by JJP would have been superfluous Therefore, a reasonable jury could not have found that

JJP6s failure to provide a warning was a proxi mate

The evidence in this case clearly demonstrated that

nor the injuries arising from that use were foreseeable. Susan Ferlito testified that the idea for the

costume was hers alone. As described on the product

applying medications, and iahtfiepmduct may beused enloecasiortin f f s 6
classrooms for decorative purposes failed to demonstrate the foreseeability of an adult male encapsulating
himself from head to toe in cotton batting and then lighting up a cigarette.

ORDER

fla

case,;

Ccau:

(@)
(7]

s ho

NOW, THEREFORE, ITISHEREBY ORDERED that defendant JJPO6s moti on

notwithstanding the verdict is GRANTED.

IT IS FURTHER ORDERED that the judgment entered November 2, 1989, is SET ASIDE.

IT IS FURTHER ORDERED that the clerk will enter a judgment in favor of the defenda nt JJP.

CASE QUESTIONS

1. The opinion focuses on proximate cause. As we will s€éapter7 "Introductionto
TortLaw', a negligence case cannot be won unless the plaintiff shows that the
RSTSYRIyld KIFIa oNBFOKSR | Rdzieé udiiyaRd GKI G 0
proximately caused the damage complained of. What, exactly, is the alleged breach of

duty by the defendant here?
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2. Explain why Judge Gadola reasoning that JJP had no duty to warn in this case. After this
case, would they then have a duty to warnpkving that someone might use their

product in this way?

[1] Byd LINJadidO | atBeXdurt meansa casein whichthe plaintiff haspresentedall the basicelementsof the
causeof actionallegedin the complaint.If one or more elementsof proof are missingthen the plaintiff hasfallen
short of establishinga primafaciecase,andthe caseshouldbe dismissedusuallyon the basisof a directed
verdict).

[2] Note the divisionof labor here: questionsof law are for the judge,while questionsof & Fi- &tefor the jury.
Here,& F 2 NB a SiSalfact fueskicin,&Hhile the judgeretainsauthority over questionsof law. Thedivision

betweenquestionsof fact and questionsof law is not an easyone, however.

/ Kl Ldd S NJ

Constitutional Law and US Commerce
LEARNING OBJECTIVES

After reading this chapter, you should be able to do the following:

1. Explain the historical importance and basic structure of the US Constitution.

2. Know what judicial review is and what it represents in terms of the separation of powers
between the executive, legislative, and judicial branches of government.

3. Locate the source of congressional power to regulate the economy under the
Constitution, and explain what limitations there are to the reach of congressional power
over interstate comrerce.

4. Describe the different phases of congressional power over commerce, as adjudged by
the US Supreme Court over time.

5. Explain what power the states retain over commerce, and how the Supreme Court may
sometimes limit that power.

6. Describe how the Suprenm@ourt, under the supremacy clause of the Constitution,
balances state and federal laws that may be wholly or partly in conflict.

7. Explain how the Bill of Rights relates to business activities in the United States.
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The US Constitution is the foundation for all of US law. Business and commerce are directly affected by the words,

meanings, and interpretations of the Constitution. Because it speaks in general terms, its provisions raise all kinds of

issues for scholars, lawyers, judges, politicians, and commenators. For example, arguments still rage over the nature

and meaning of fifederalism, 0 the concept that there is share
government. The US Supreme Court is the ultimate arbiter of those disputes, and as such ithas a unique role in the

legal system. It has assumed the power ofudicial review, unique among federal systems globally, through which it

can strike down federal or state statutes that it sbelieves v
executive orders if they are contrary to the Constitutionoés

afford to be ignorant of its basic provisions.

4.1 BasicAspectsof the USConstitution
LEARNING OBJECTIVES

1. Describe the American valudsat are reflected in the US Constitution.

2. Know what federalism means, along with separation of powers.

3. Explain the process of amending the Constitution and why judicial review is particularly
significant.

The Constitution as Reflecting American Values

In the US, the one document to which all public officials and military personnel pledge their unswerving

all egiance is the Constitution. I f you serve, you are
Afagainst all enemi es, f ousallyicudesa statethentrtieasybu sweardthatfthise o at h
oath is taken freely, honestl vy, and without fAany pur po:

timed fifty yearsagopd wh e n -Aimenr i cand acti vities were undtepressi nvestig
the fear of communism (as antithetical to American values and principles) was paramount. As you look at

the Constitution and how it affects the legal environment of business, please consider what basic values it

may impart to us and what makesituni quel y American and worth defending
and domestic. o

In Article I, the Constitution places the legislature first and prescribes the ways in which representatives

are elected to public office. Article | balances influence in the federal legislature between large states and

small states by creating a Senate in which the smaller states (by population) as well as the larger states

have two votes. In Article 1l, the Constitution sets forth the powers and responsibilities of the bra nchd the
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presidencyd and makes it clear that the president should be the commander in chief of the armed forces.

Article 1l also gives states rather than individuals (through the Electoral College) a clear role in the

election process. Article Il creates the federal judiciary, and the Bill of Rights, adopted in 1791, makes

clear that individual rights must be preserved against activities of the federal government. In general, the

idea of rights is particularly strong.

The Constitution itself speaks of rights in fairly general terms, and the judicial interpretation of various

rights has been in flux. The #fArighto of a person to ow
Supreme Court in the Dred Scott decision in 1857 The fri ght 0 of nw@actéohlong,d t o freel
tedious hours of work was upheld by the court in Hammer v. Dagenhart in 1918. Both decisions were

| ater repudiated, just as the decision that a woman ha:

pregnancy could later be repudiated if Roev. Wade is overturned by the Supreme Court”

General Structure of the Constitution

Look at the Constitution. Notice that there are seven articles, starting with Article | (legislative powers),

Article 1l (executive branch), and Article Il (judi ciary). Notice that there is no separate article for
administrative agencies. The Constitution also decl ar e:
VI). Following Article VIl are the ten amendments adopted in 1791 that are referred to as the Bill of

Rights. Notice also that in 1868, a new amendment, the Fourteenth, was adopted, requiring states to

provide Adue processo and fdAequal protection of the | aw
Federalism

The partnership created in the Constitution betwe en the states and the federal government is

called federalism. The Constitution is a document created by the states in which certain powers are

delegated to the national government, and other powers are reserved to the states. This is made explicit in

the Tenth Amendment.

Separation of Powers and Judicial Review

Because the Founding Fathers wanted to ensure that no single branch of the government, especially the

executive branch, would be ascendant over the others, they created various checks and balancdse ensure

that each of the three principal branches had ways to limit or modify the power of the others. This is

known as theseparation of powers. Thus the president retains veto power, but the House of

Representatives is entrusted with the power to initia te spending bills.
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Power sharing was evident in the basic design of Congress, the federal legislative branch. The basic power

imbalance was between the large states (with greater population) and the smaller ones (such as

Delaware). The smaller ones feareda loss of sovereignty if they could be outvoted by the larger ones, so

the federal legislature was constructed to guarantee two Senate seats for every state, no matter how small.

The Senate was also given great responsibility in ratifying treaties and judicial nominations. The net effect

of this today is that senators from a very small number of states can block treaties and other important

| egislation. The power of smal/l states is also magni fi
requires sixty out of one hundred senators to vote to bring a bill to the floor for an up -or-down vote.

Because the Constitution often speaks in general ter ms
fequal protectiono), reasonahblosetepres apply ie spécificcasesdThes agr eed
United States is unique among industrialized democracies in having a Supreme Court that reserves for

itself that exclusive power to interpret what the Constitution means. The famous case of Marbury v.

Madison began that tradition in 1803, when the Supreme Court had marginal importance in the new

republic. The decision in Bush v. Gore, decided in December of 2000, illustrates the power of the court to

shape our destiny as a nation. In that case, the court overturned a uling by the Florida Supreme Court

regarding the way to proceed on a recount of the FIlori
purportedly based on the fiequal protection of the | aws:/
From Marbury to the present day, the Supreme Court has articulated the view that the US Constitution

sets the framework for all other US laws, whether statutory or judicially created. Thus any statute (or

portion thereof) or legal ruling (judicial or administrative) in conflic t with the Constitution is not

enforceable. And as theBush v. Gore decision indicates, the states are not entirely free to do what they

might choose; their own sovereignty is limited by their union with the other states in a federal sovereign.

Ifthe Supreme Court makes a fAbad decisiond as to what the
overturned. Either the court must change its mind (which it seldom does) or two -thirds of Congress and

three-fourths of the states must make an amendment (Article V).

Because the Supreme Court has this power of judicial review, there have been many arguments about how

it should be exercised and what kind of #Aphilosophyo a
Richard Nixon often said that a Supreme Court justces houl d fAstrictly construeodo the

add to its | anguage. Finding |l aw in the Constitution w:
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The gener al phil osophy behind the call dresmakélavisini ct con:
accord with the wishes of the majority, and so unelected judges should not make law according to their

own views and values. Nixon had in mind the 1960s Warr.
Constitution that were not specifically men tioned d the right of privacy, for example. In later years, critics

of the Rehnquist court would charge that it Afoundodo ri
the right of states to be free from federal antidiscrimination laws. See, for example, Kimel v. Florida

Board of Regents, or the Citizens United v. Federal Election Commission case Section 4.6.5), which held

that corporations are Apersonso with Afree speech ri ght

money in campaign donations and political advocacy. 3l

BecauseRoev.Wadehas been so controversial, this chapter inclu
p r i v &dswaqldov. Connecticut, Section4.6.1. Was t he court was correct in re
privacyo in @Bayswoilt d®edmi ki ke a Abusiness case, 0 but c

distribution of birth control devices is a highly profitable (and legal) business in every US state. Moreover,
Griswold illustrates another important and much -debated concept in US congitutional law: substantive
due process (se€Section 4.5.3 "Fifth Amendment"). The problem of judicial review and its proper scope is
brought into sharp focus in the abortion controversy. Abortion became a lucrative service business

after Roev. Wade was decided in 1973. That has gradually changed, with state laws that have limited
rather than overruled Roev. Wade and with persistent antiabortion protests, killings of abortion doctors,
and efforts to publicize the human nature of the fetuses being aborted. The key here is to understand that
there is no explicit mention in the Constitution of any right of privacy. As Justice Harry Blackmun argued
in his majority opinion in Roev. Wade,

The Constitution doesnot explicitly mention any right of privacy. In aline of decisions, however, the
Court hasrecognizedthat aright of personal privacy or a guarantee of certain areasor zonesof privacy,
doesexistundertheConst i t ut i asomakditTclpanthay the right has some extension to activities
relatingtomar ri ageéprocreati onérelind tr iac re ghild manidgdamdmi | vy
educat i aight &g hiev a brgad €nsughto encompassaw o ma mdtision whether or not to
terminate her pregnancy.

In short, justices interpreting the Constitution wi eld quiet yet enormous power through judicial review. In

deciding that the right of privacy applied to a woman?o:
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Supreme Court did not act on the basis of a popular mandate or clear and unequivocal language irthe
Constitution, and it made illegal any state or federal legislative or executive action contrary to its
interpretation. Only a constituti onRepdv. Wadeasapmeedent or t he
could change that interpretation.
The Constitution gives voice to the idea that people have basic rights and that a civilian president is also
the commander in chief of the armed forces. It gives instructions as to how the various branches of
government must share power and also triesitalance power between the states and the federal
A32PSNYYSyiod LG R2S& y2( SELINBaate [tf2¢6 F2NJ 2dzRAOAL f
what laws are (or are not) constitutional has given the judicial branch a kind of power not set&elin o
industrialized democracies.
1. Suppose the Supreme Court declares that Congress and the president cannot authorize
the indefinite detention of terrorist suspects without a trial of some sort, whether
military or civilian. Suppose also that the people of the United States favor such
indeFAYAGS RSGSyidAz2y FyR GKIG /2yaNBaa sFyida
What kind of law would have to be passed, by what institutions, and by what voting

percentages?

2

When does a prior decision of the Supreme Court deserve overturning? biaene
RSOAaAA2Y 2F GKS {dzZLINBYS / 2dzNI GKFG é&2dz GKAY]

have to wait one hundred years to overturn its prior case precedents?

[1] In Scottv. Sanford(the Dred Scottdecision) the court statesthat Scottshouldremaina slave that asa slavehe
isnot a citizenof the United Statesandthus not eligibleto bring suitin afederalcourt, andthat asa slaveheis
personalproperty andthus hasneverbeenfree.

[2] Roev. Wade 410US113(1973).

[3] Kimelv. FloridaBoardof Regents528US62 (2000).
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4.2 TheCommerceClause
LEARNING OBJECTIVES

1. Name the specific clause through which Congress has the power to regulate commerce.
What, specifically, does this clause say?
2. Explain how early decisions of the Supreme Couetrpreted the scope of the
commerce clause and how that impacted the legislative proposals and programs of
Franklin Delano Roosevelt during the Great Depression.
3. Describe both the wider use of the commerce clause from World War Il through the
1990s andhe limitations the Supreme Court imposedLiopezand other cases.
First, turn to Article I, Section 8. The commerce clausegives Congress the exclusive power to make laws
relating to foreign trade and commerce and to commerce among the various states. Mo$ of the federally
created legal environment springs from this one clause: if Congress is not authorized in the Constitution
to make certain laws, then it acts unconstitutionally and its actions may be ruled unconstitutional by the
Supreme Court. Lately, the Supreme Court has not been shy about ruling acts of Congress
unconstitutional.
Here are the first five parts of Article I, Section 8, which sets forth the powers of the federal legislature.
The commerce clause is in boldface. It is short, but most fedel legislation affecting business depends on

this very clause:
Section8

[Clause 1] The Congressshall have Power To lay and collect Taxes,Duties, Imposts and Excises,to pay the
Debts and provide for the common Defenceand general Welfare of the United States;but all Duties,
Imposts and Excisesshall be uniform throughout the United States;

[Clause 2] To borrow Money on the credit of the United States;

[Clause 3] To regulate Commerce with foreign Nations, and among the several States, and
with the India n Tribes;

[Clause 4] To establish a uniform Rule of Naturalization, and uniform Laws on the subject of
Bankruptcies throughout the United States;

[Clause 5] To coin Money, regulate the Value thereof, and of foreign Coin, and fix the Standard of Weights

and Measures;
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Early Commerce Clause Cases

For many years, the Supreme Court was very strict in applying the commerce clause: Congress could only
use it to legislate aspects of the movement of goods from one state to another. Anything else was deemed
local rather than national. For example, InHammer v. Dagenhart, decided in 1918, a 1916 federal statute
had barred transportation in interstate commerce of goods produced in mines or factories employing
children under fourteen or employing children fourteen and above for more than eight hours a day. A
complaint was filed in the US District Court for the Western District of North Carolina by a father in his

own behalf and on behalf of his two minor sons, one under the age of fourteen years and the other
between fourteen and sixteen years, who were employees in a cotton mill in Charlotte, North Carolina.
The fatherés |l awsuit asked the court to enjoin (block)
prevent interstate commerce in the products of child labor .

The Supreme Court saw the issue as whether Congress had the power under the commerce clause to
control interstate shipment of goods made by children under the age of fourteen. The court found that
Congress did not. The court cited several cases that hagdonsidered what interstate commerce could be
constitutionally regulated by Congress. In Hipolite Egg Co.v. United States, the Supreme Court had
sustained the power of Congress to pass the Pure Food and Drug Act, which prohibited the introduction
into the states by means of interstate commerce impure foods and drugs[.l] In Hoke v. United States, the
Supreme Court had sustained the constitutionality of the so-called White Slave Traffic Act of 1910,
whereby the transportation of a woman in interstate commerce for the purpose of prostitution was
forbidden. In that case, the court said that Congress had the power to protect the channels of interstate
commer ce: il f the facility of interstate transportati ol
lotteries, the debasement of obscene literature, the contagion of diseased cattle or persons, the impurity of

food and drugs, the like facility can be taken away from the systematic enticement to, and the enslavement

in prostitution and debauchery of women, and, more i nsi st ent P]y, of girls. o
I n each of those instances, the Supreme Court said, Af[°
to the accomplishment of har mful results.o I n other wo

transportation was to regulate, that could only be accomplished by prohibiting the use of the facilities of
interstate commerce to effect the evil intended. But in Hammer v. Dagenhart , that essential element was

lacking. The law passed by Congress aimed to standardize among all thetates the ages at which children
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could be employed in mining and manufacturing, while the goods themselves are harmless. Once the

| abor is done and the articles have | eft the factory,
that they were intended for interstate commerce transportation does not make their production subject to

federal control under the commerce power. o

In short, the early use of the commerce clause was limited to the movement of physical goods between

states. Just becausesomething might enter the channels of interstate commerce later on does not make it

a fit subject for national regulation. The production of articles intended for interstate commerce is a

matter of local regulation. The court therefore upheld the result fr om the district and circuit court of

appeals; the application of the federal law was enjoined. Goods produced by children under the age of

fourteen could be shipped anywhere in the United States without violating the federal law.

From the New Deal to the & Frontier and the Great Society:193(970

During the global depression of the 1930s, the US economy saw jobless rates of a third of all workers, and
President Rooseveltbés New Deal program required more ai
Deal program was the recognition of a Arighto to form | ¢
employers. Congress created the National Labor Relations Board (NLRB) in 1935 to investigate and to

enjoin employer practices that violated this right.

In NLRB v. Jones& Laughlin SteelCorporation , a union dispute with management at a large steet

producing facility near Pittsburgh, Pennsylvania, became a court case. In this case, the NLRB had charged

the Jones & Laughlin Steel Corporation with discriminating aga inst employees who were union members.

The companyds position was that the | aw authorizing th
Congressods powers. The court held that the act was nar |
activities that had the potential to restrict interstate commerce. The earlier decisions under the commerce

clause to the effect that labor relations had only an indirect effect on commerce were effectively reversed.

Since the ability of employees to engage in collective bargain ng (one activity protected
essential condition of industri al peace, 0 the national
engaging in interstate commerce that Arefuse to confer
however, a close decision, and the switch of one justice made this ruling possible. Without this switch, the

New Deal agenda would have been effectively derailed.
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The Substantial Effects Doctrine: World War 1l to the 1990s

Subsequent toNLRB v. Jones & Laughlin SteelCorporation , Congress and the courts generally accepted

that even modest impacts on interstate commerce were i
the case ofWickard v. Filburn , from 1942, represents a fairly long reach for Congress in regulating what

appear to be very local economic decisions ection 4.6.2).

Wickard establishedthat i s u b s t eaf nft eircantesstate commerce could be very local indeed! But

commerce clausechallengesto federal legislation continued. In the 1960s, the Civil Rights Act of 1964 was

challenged on the ground that Congresslacked the power under the commerce clauseto regulate what

was otherwise fairly local conduct. For example, Title 1l of the act prohibited racial discrimination in

public accommodations (such as hotels, motels, and restaurants), leading to the famous case

of Katzenbach v. McClung (1964).

Ol'lie McClungdés barbeque place in Birmingham, Al abama,
back of the restaurant but notto sitdown wi t h Awhi teo folks inside. The US at
to require Ollie to serve all races and colors, but Ollie resisted on commerce clause grounds: the federal

government had no business regulating a purely local establishment. Indeed, Ollie did not advertise

nationally, or even regionally, and had customers only from the local area. But the court found that some

42 percent of the supplies for Olliebs restaurant had
was enough to sustain federalregulation based on the commerce clause”

For nearly thirty years following, it was widely assumed that Congress could almost always find some

interstate commerce connection for any law it might pass. It thus came as something of a shock in 1995

when the Rehnquist court decided U.S. v. Lopez. Lopez had been convicted under a federal law that

prohibited possession of firearms within 1,000 feet of a school. The law was part of a twenty-year trend

(roughly 1970 to 1990) for senators and congressmentopass aws t hat were tough on cri
lawyer admitted that Lopez had had a gun within 1,000 feet of a San Antonio school yard but challenged

the law itself, arguing that Congress exceeded its authority under the commerce clause in passing this

legislaton. The US governmentdds Solicitor General argued on
Supreme Court that Congress was within its constitutional rights under the commerce clause because

education of the future workforce was the foundation for a sound economy and because guns at or near

school yards detracted from studentsd6 education. The ¢
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government 6s analysis, an interstate commerce connect.i f
Lopez went free because the law itself was unconstitutional, according to the court.

Congress made no attempt to pass similar legislation after the case was decided. But in passing

subsequent legislation, Congress was often careful to make a record as to why it believed ivas addressing

a problem that related to interstate commerce. In 1994, Congress passed the Violence Against Women Act

(VAWA), having held hearings to establish why violence against women on a local level would impair

interstate commerce. In 1994, while enrolled at Virginia Polytechnic Institute (Virginia Tech), Christy

Brzonkala alleged that Antonio Morrison and James Crawford, both students and varsity football players

at Virginia Tech, had raped her. In 1995, Brzonkala filed a complaint against Morrison and Crawford

under Virginia Techés sexual assault policy. After a hi
and sentenced to immediate suspension for two semesters. Crawford was not punished. A second hearing

again found Morrison guilty. Afteran ap p e a | through the universityods admini
puni shment was set aside, as it was found to be fiexces:
university. Brzonkala then sued Morrison, Crawford, and Virginia Tech in federal distri ct court, alleging

that Morrison6s and Crawfordobés attack violated 42 USC .
a federal civil remedy for the victims of gender-motivated violence. Morrison and Crawford moved to

di smiss Brzonkadamwmd shat Sectihengti39816s civil remedy v
dismissing the complaint, the district court found that that Congress lacked authority to enact Section

13981 under either the commerce clause or the Fourteenth Amendment, which Congress had eplicitly

identified as the sources of federal authority for the VAWA. Ultimately, the court of appeals affirmed, as

did the Supreme Court.

The Supreme Court held that Congress lacked the authority to enact a statute under the commerce clause

or the Fourteenth Amendment because the statute did not regulate an activity that substantially affected

interstate commerce nor did it redress harm caused by the state. Chief Justice William H. Rehnquist

wrote for the court that fun dustrbepavided byehd Eommonwealtheft e m t h a |
Virginia, and not by the United States. 0 Dissenting, J
opinion Aillustrates the difficulty of finding a workal
DavidH.Souter, dissenting, noted that VAWA contained a fAm

Congresséshowing the effects of violence against women
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The absence of a workable judicial commerce clause touchstone remains. In 1996, California voters

passed the Compassionate Use Act, |l egalizing marijuana
the federal Controlled Substances Act (CSA), which banned possession of marijuana. After the Drug

Enforcement Administration (DEA) seized doctor -prescr i bed mari juana from a patient
medical marijuana users sued the DEA and US Attorney General John Ashcroft in federal district court.

The medical marijuana users argued that the CSA which Congress passed using its constitutional power

to regulate interstate commercede x ceeded Congressds commerce cl ause powce
against the group, but the Ninth Circuit Court of Appeals reversed and ruled the CSA unconstitutional

because it applied to medical marijuana use solely within one state. In doing so, the Ninth Circuit relied

on U.S.v. Lopez(1995) and U.S.v. Morrison (2000) to say that using medical marijuana did not
Asubstantially affectd interstate commerce and therefo
But by a 6i 3 majority, the Supreme Court held that the commerce clause gave Congress authority to

prohibit the local cultivation and use of marijuana, despite state law to the contrary. Justice John Paul

Stevens argued that the court 6 s meraeelausep@verttosegdatet ab |l i s hed
purely |l ocal activities that are part of a fAclass of a
commerce. The majority argued that Congress could ban local marijuana use because it was part of such a

class of activities: the national marijuana market. Local use affected supply and demand in the national
marijuana market, making the regulation of intrastate |
market.

Notice how similar thi s liereeassningin Wigkard . Fitbuwon (Sdcteon4ac6ur t 6 s e a |

I n contrast, the courtds conservative wing was adamant
Cl arence Tho m&endakzvdRaishsd ratt eidn t hat Rai chdés | ocadf cul tiva
marijuana was not ACommerceéamong the sever al States. 0

Constitution should mostly mean what the Founders meant it to mean, he also said that in the early days
of the republic, it would have been unthinkable t hat Congress could prohibit the local cultivation,
possession, and consumption of marijuana.
KEY TAKEAWAY
The commerce clause is the basis on which the federal government regulates interstate economic activity.
¢KS LIKNI &S aAYOISNRBGIGS O2YYSNDS¢ KIa 0SSy &adzowaSoid 2
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over the past one hundred years. There are certaatters that are essentially local or intrastate, but the

range of federal involvement in local matters is still considerable.
1. Why would Congress have power under the Civil Rights Act of 1964 to require

restaurants and hotels to not discriminadgainst interstate travelers on the basis of

race, color, sex, religion, or national origin? Suppose the Holiday Restaurant@tesr |

5S&4 az2AySaszx L2gl3> KIFLa | airldy GKFG areaz az S

Muslim or person of Middle Easty RS&AOSy (G ®¢ { dzllll2asS +faz2 GKIG

popular locally and that only 40 percent of its patrons are travelers&mh Are the

owners of the Holiday Restaurant in violation of the Civil Rights Act of 1964? What would

happen if the owners resied enforcement by claiming that Title Il of the act (relating to

GLIzof A0 | O0O2YY2RI A2y aé¢ adzOK |a Kz2dadStazx Yz2dS$S
2. If the Supreme Court were to go back to the dayslammerv. Dagenhartand rule that

only goods andervices involving interstate movement could be subject to federal law,

what kinds of federal programs might be lacking a sound basis in the commerce clause?

Ghol YIFIOFI NBéK aSRAOFNBK | 2YStlyR aSOdz2NAiGeK {2

granted to Congres under the Constitution to legislate for the general good of society?

[1] HipoliteEggCo.v. United States 220US45 (1911).
[2] Hokev. United States 227US308(1913).

[3] Katzenbach. McClung379US294 (1964).

4.3 DormantCommerceClause
LEARNING OBJECTIVES

1. Understand that when Congress does not exercise its powers under the commerce
clause, the Supreme Court may still limit state legislation that discriminates against
interstate commerce or places an undue burden on interstate commerce.

2.5A40Ay3dzA aK 0S(6SSY-camRaréceONR 24 § 1 ORRFE RE RN & gzyi
0 dzZNR Sy ¢ -cengnedreclalse cases.

Saylor URLhttp://www.saylor.org/books Saylor.org

@080 129



http://creativecommons.org/licenses/by-nc-sa/3.0/
http://www.saylor.org/books

Congress has the power to legislate under the commerce clause and often does legislate. For example,

Congress might say that trucks moving on interstate highways must not be more than seventy feet in

length. But if Congress does not exercise its powers and regulate in certain areas (such as the size and

length of trucks on interstate highways), states may make their own rules. States may do ® under the so-

called historic police powers of states that were never yielded up to the federal government.

These police powers can be broadly exercised by states for purposes of health, education, welfare, safety,

morals, and the environment. But the Supreme Court has reserved for itself the power to determine when

state action is excessive, even when Congress has not used the commerce clause to regulate. This power is

claimed to exist in the dormant commerce clause.

There are two ways that a state may wlate the dormant commerce clause. If a state passes a law that is an

Aundue burdend on interstate commerce or that Adiscrim
struck down. Kasselv. Consolidated Freightways , in Section 4.7 "Summary and Exercises", is an example

of a case where lowa imposed an undue burden on interstate commerce by prohibiting double trailers on

its highways. ™1 owaés prohibition was judicially declared void
undue burden.

Discrimination cases such asHunt v. Washington Apple Advertising Commission(Section 4.6 "Cases’)

pose a different standard. The court has been fairly inflexible here: if one state discriminates in its

treatment of any article of commerce based on its state of origin, the court will strike down the law. For

example, in Oregon Waste Systemsv. Department of Environmental Quality, the state wanted to place a

slightly higher charge on waste coming from out of state.” The stateds reasaeni n g was th
residents had already contributed to roads and other infrastructure and that tipping fees at waste facilities

should reflect the prior contributions of in -state companies and residents. Out-of-state waste handlers

who wanted to use Oregon | andfills objected and won t hi
l aw discriminated fAon its faced against interstate com
thatmovesin channels of interstate commerce is ficommerce, 0

something instead of buying something.
Thus the states are bound by Supreme Court decisions under the dormant commerce clause to do nothing
that differentiates between articles of commerce that originate from within the state from those that

originate elsewhere. If Michigan were to let counties decide for themselves whether to take garbage from
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outside of the county or not, this could also be a discrimination based on aplace of origin outside the

state. (Suppose, for instance, each county were to decide not to take waste from outside the county; then
all Michigan counties would effectively be excluding waste from outside of Michigan, which is
discriminatory.)

The Supreme Court probably would uphold any solid waste requirements that did not differentiate on the
basis of origin. If, for example, all waste had to be inspected for specific hazards, then the law would apply
equally to in-state and out-of-state garbage. Beause this is the dormant commerce clause, Congress could
still act (i.e., it could use its broad commerce clause powers) to say that states are free to keep oudbf-state
waste from coming into their own borders. But Congress has declined to do so. What fdlows is a

statement from one of the US senators from Michigan, Carl Levin, in 2003, regarding the significant

amounts of waste that were coming into Michigan from Toronto, Canada.
Dealing with Unwelcome Waste

Senator Carl Levin, January 2003

Michigan is facing an intolerable situation with regard to the importation of waste from other statesand
Canada.

Canadais the largest source of waste imports to Michigan. Approximately 65 truckloads of waste comein
to Michigan per day from Toronto alone, and an estimated 110" 130 trucks comein from Canadaeachday.
This problem i s dng to getany better. On t a rwaste8hspments are growing asthe Toronto area
signs new contracts for waste disposal here and closesits two remaining landfills. At the beginning of
1999, the Toronto areawas generating about 2.8 million tons of waste annually, about 700,000 tons of
which were shipped to Michigan. By early this year, barring unforeseen developments, the entire 2.8
million tons will be shipped to Michigan for disposal.

Why ¢ a nCarntadadispose of its trash in Canada?They saythat after 20 years of searching they have not
beenable to find a suitable Ontario site for T o r o ngarbagesOntario has about 345,000 square miles
comparedto Mi c h i §7a00800square miles. With six times the land mass,that argument is laughable.
The Michigan Department of Environmental Quality estimates that, for every five years of disposal of
Canadian waste at the current usagevolume, Michigan is losing a full year of landfill capacity. The
environmental impacts on landfills, including groundwater contamination, noise pollution and foul odors,

are exacerbatedby the significant increasein the use of our landfills from sourcesoutside of Michigan.
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| haveteamed up with Senator Stabenowand CongressmanDingell to introduce legislation that would
strengthen our ability to stop shipments of waste from Canada.
We have protections contained in a 17year-old international agreementbetweenthe U.S.and Canada
called the Agreement Concerning the Transboundary Movement of Hazardous Waste. The U.S. and
Canadaentered into this agreementin 1986 to allow the shipment of hazardous waste acrossthe
U.S./Canadian border for treatment, storage or disposal. In 1992, the two countries decided to add
munici pal solid waste to the agreement. To protect both countries, the agreementrequires notification of
shipments to the importing country and it also provides that the importing country may withdraw consent
for shipments. Both reasonsare evidencethat these shipments were intended to be limited. However, the
a g r e e npeowmigiodsshave not beenenforced by the United States.
Canadacould not export wasteto Michigan without the 1986 agreement, but the U.S. has not
implemented the provisions that are designedto protect the people of Michigan. Although those of us that
introduced this legislation believe that the Environmental Protection Agency has the authority to enforce
this agreement, they have not done so. Our bill would require the EPA [Environmental Protection Agency]
to enforce the agreement.
In order to protect the health and welfare of the citizens of Michigan and our environment, we must
consider the impact of the importation of trash on state and local recycling efforts, landfill capacity, air
emissions, road deterioration resulting from increased vehicular traffic and public health and the
environment.
Our bill would require the EPA to consider these factors in determining whether to acceptimports of trash
from Canada.lt is my strong view that such areview should lead the EPAto sayfi n dodhe status quo of
trash imports.
Where Congress does not act pursuant to its commerce clause powers, the states are free to legislate on
matters of commerce under their historic police powdtdawever, the Supreme Court has set limits on
such powers. Specifically, states may not impose undue burdens on interstate commerce and may not

discriminate against articles in interstate commerce.
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EXERCISES

1. Suppose that the state of New Jersey wishesnit fihe amount of hazardous waste
that enters into its landfills. The general assembly in New Jersey passes a law that
specifically forbids any hazardous waste from entering into the state. All landfills are
subject to tight regulations that will allow dain kinds of hazardous wastes originating
in New Jersey to be put in New Jersey landfills but that impose significant criminal fines
on landfill operators that accept owdf-state hazardous waste. The Baldessari Brothers

Landfill in Linden, New Jerseyfirsed for taking hazardous waste from a New York State

GNF yAaLR2NISNI FyR |LJISFfa GKFEG NdHzZ Aya 2y (GKS

unconstitutional. What is the result?

2. The state of Arizona determines through its legislature that trains passing through the
state cannot be longer than seventy cars. There is some evidence that in Eastern US
states longer trains pose some safety hazards. There is less evidence that long trains are
a problem in Western states. Several major railroads find the Arizona legistatstiy
and burdensome and challenge the legislation after applagdermits for longer trains
are denied. What kind of dormant commerce clause challenge is this, and what would it

take for the challenge to be successful?

4.4 Preemption: TheSupremacyClause
LEARNING OBJECTIVES

1. Understand the role of the supremacy clause in the balance between state and federal
power.

2. Give examples of cases where state legislation is preempted by federal law and cases
where state legislation is not preempted llederal law.

When Congress does use its power under the commerce clause, it can expressly state that it wishes to have

exclusive regulatory authority. For example, when Congress determined in the 1950s to promote nuclear

power (fatoms fupthe Nuaear®Regalatgry Corbimissianand provided a limitation of

liability for nuclear power plants in case of a nuclear accident. The states were expressly told to stay out of
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the business of regulating nuclear power or the movement of nuclear materials. Thus Rochester,

Minnesota, or Berkeley, California, could declare itself a nuclear-free zone, but the federal government

would have preempted such | egislation. I f Michigan wi s
Fermi Il nuclear reactorthatwer e mor e stringent than the feder al Nucl e
standards, Michigandés standards would be preempted and

Even where Congress does not expressly preempt state action, such action may be impliedly prempted.
States cannot corstitutionally pass laws that interfere with the accomplishment of the purposes of the
federal law. Suppose, for example, that Congress passes a comprehensive law that sets standards for
foreign vessels to enter the navigable waters and ports of the UnitedStates. If a state creates a law that
sets standards that conflict with the federal law or sets standards so burdensome that they interfere with
federal law, the doctrine of preemption  will (in accordance with the supremacy clause) void the state
law or whatever parts of it are inconsistent with federal law.

But Congress can allow what might appear to be inconsistencies; the existence of federal statutory
standards does not always mean that local and state standards cannot be more stringent. If California
wants cleaner air or water than other states, it can set stricter standardsd nothing in the Clean Water Act
or Clean Air Act forbids the state from setting stricter pollution standards. As the auto industry well
knows, California has set stricter standards for auto emissions. Since the 1980s, most automakers have
made both a federal car and a California car, because federal Clean Air Act emissions restrictions do not
preempt more rigorous state standards.

Large industries and companies actually prefer regulation at the national level. It is easier for a large
company or industry association to lobby in Washington, DC, than to lobby in fifty different states.
Accordingly, industry often asks Congress to put preemptive language into its statutes. The tobacco
industry is a case in point.

The cigarette warning legislation of the 1960s (where the federal government required warning labels on
cigarette packages) effectively preempted state negligence claims based on failure to warn. When the
family of a lifetimesmo ker who had died sued in New Jersey court,
failure to warn of the dangers of its product. The Sup]

federal preemption of failure to warn claims under state law. 5
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TheSupremacy Clause

Article VI

This Constitution, and the Laws of the United Stateswhich shall be made in Pursuancethereof; and all

Treaties made, or which shall be made, under the Authority of the United States,shall be the supreme

Law of the Land; and the Judgesin every State shall be bound thereby, any Thing in the Constitution or

Laws of any State to the Contrary notwithstanding.

The preemption doctrine derives from the supremacy clause of the Constitution, which states that the
AConstitutlaws amfd tthe United Stateséshal/l be the suprer
Constitutions or Laws of any State to the Contrary not)
that any federal lawd even a regulation of a federal agency would control over any conflicting state law.

Preemption can be either express or implied. When Congress chooses to expressly preempt state law, the

only question for courts becomes determining whether the challenged state law is one that the federal law

is intended to preempt. Imp lied preemption presents more difficult issues. The court has to look beyond

the express | anguage of federal statutes to determine
the state is attempting to regulate, or whether a state law directly conflicts with federal law, or whether

enforcement of the state law might frustrate federal purposes.

Feder al floccupation of t he f i Bdnubyvanimo/.cNelsos (1956),evcenr di ng t o
there is Ano roomo | ef t efooktoghe petvasivanesgal theafdderad stchemeodb ur t s  a |
regulation, the federal interest at stake, and the danger of frustration of federal goals in making the

determination as to whether a challenged state law can stand.

In Silkwood v. Kerr -McGee (1984), the court, voting 57 4, found that a $10 million punitive damages

award (in a case litigated by famed attorney Gerry Spence) against a nuclear power plant was not

impliedly preempted by federal law. Even though the court had recently held that state regulation of the

safety aspects of a federally licensed nuclear power plant was preempted, the court drew a different

conclusion with respect to Con ¢dreesthodghthetersactionemighb di spl a
be premised on a violation of federal safety regulations.

Cipollone v. Liggett Group (1993) was a closely watched caseconcerning the extent of an express

preemption provision in two cigarette labeling laws of the 1960s. The casewas a wrongful death action

brought against tobacco companies on behalf of Rose Cipollone, alung cancervictim who had started
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smoking cigarette in the 1940s. The court considered the preemptive effect on state law of a provision that

stated, i N cequirement basedon smoking and health shall be imposed under state law with respectto

the advertising and promotion ofc i g a r &hetoars conicluded that severaltypes of state tort actions

were preempted by the provision but allowed other typesto go forward.

KEY TAKEAWAY

In cases of conflicts between state and feddaav, federal law will preempt (or control) state law because

of the supremacy clause. Preemption can be express or implied. In cases where preemption is implied, the

court usually finds that compliance with both state and federal law is not possiblebatfederal

NB3dzE I G2NE AO0KSYS Aa O2YLINBKSYyarAgdS 6AdSor a200dzLIA Sa

actions.

EXERCISES

1.

2

For many years, the United States engaged in discussions with friendly nations as to the
reciprocal use of ports and hark®rThese discussions led to various multilateral
agreements between the nations as to the configuration of oceangoing vessels and how
they would be piloted. At the same time, concern over oil spills in Puget Sound led the

state of Washington to impose féyrstrict standards on oil tankers and requirements for

l.fl
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requirements that went above and beyond agreegpon requirements in the

international agreements negotiated hiye federal government. Are the Washington
state requirements preempted by federal law?

The Federal Arbitration Act of 1925 requires that all contracts for arbitration be treated
as any other contract at common law. Suppose that the state of Alabamasighe
protect its citizens from a variety of arbitration provisions that they might enter into
unknowingly. Thus the legislation provides that all predispute arbitration clauses be in
bold print, that they be of twelvgoint font or larger, that they be cély placed within

the first two pages of any contract, and that they have a separate signature line where
the customer, client, or patient acknowledges having read, understood, and signed the
arbitration clause in addition to any other signatures requioedthe contract. The

legislation does preserve the right of consumers to litigate in the event of a dispute
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arising with the product or service provider; that is, with this legislation, consumers will
not unknowingly waive their right to a trial at commaw. Is the Alabama law

preempted by the Federal Arbitration Act?

4.5 Businessandthe Bill of Rights
LEARNING OBJECTIVES

1. Understand and describe which articles in the Bill of Rights apply to business activities
and how they apply.
2. Explain theapplication of the Fourteenth Amendmenincluding the due process clause
and the equal protection clauseto various rights enumerated in the original Bill of
Rights.
We have already seen the Four tBargenKinyg v.Rodeewidzn(®eciidan88 appl i ¢
"Cases"). In that case, the court considered whether it was constitutionally correct for a court to assert
personal jurisdiction over a nonresident. The states cannot constitutionally award a judgment against a
nonresident if doing so would offe nd traditional notions of fair play and substantial justice. Even if the
st at e éasn stiatotevgpuld seem to allow such a judgment, other states should not give it full faith and
credit (see Article V of t he-a@otatstd cannai confer pejsonall n s hort , a
jurisdiction that the state cannot constitutionally claim.
The Bill of Rights (the first ten amendments to the Constitution) was originally meant to apply to federal
actions only. During the twentieth century, the court began to apply selected rights to state action as well.
So, for example, federal agents were prohibited from using evidence seized in violation of the Fourth
Amendment, but state agents were not, until Mapp v. Ohio (1960), when the court applied the guarantees
(rights) of the Fourth Amendment to state action as well. In this and in similar cases, the Fourteenth
Amendment 6s due process clause was the basis for the c
that states provide due process in cases affectinghe life, liberty, or property of US citizens, and the court
saw in this command certain Afundament al guaranteeso t|
most of the important guarantees in the Bill of Rights came to apply to state as well as feceral action. The

court refers to this process as selective incorporation.
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Here are some very basic principles to remember:

. The guarantees of the Bill of Rights applyonly to state and federal government action.

They do not limit what a company or person in the private sector may do. For example,

states may not impose censorship on the media or limit free speech in a way that offends

the First Amendment, but your boss (in the private sector) may order you not to talk to

the media.

In some cases, aprivatecompany may be regarded as participeé
example, a private defense contractor that gets 90 percent of its business from the

federal government has been held to be public for purposes of enforcing the

constitutional right to free speech (the company had a rule barring its employees from

speaking out in public against its corporate position). It has even been argued that

public regulation of private activity is sufficient to convert the private into public

activity, thus subjecting it to the requirements of due process. But the Supreme Court

rejected this extreme view in 1974 when it refused to require private power companies,

regulated by the state, to give customers a hearing before cutting off electricity for

failure to pay the bill. ™

States have rights, too. While fAstates rights
the Civil War, the question of what balance to strike between state sovereignty and

federal union has never been simple. InKimel v. Florida , for example, the Supreme

Court found in the words of the Eleventh Amendment a basis for declaring that states

may not have to obey certain federal statutes.

First Amendment

I n part, the First Amendment states that fAiCongress shal
orof the press.o The Founding Fathers believed that dem
could talk or write freely, without governmental interference. But the First Amendment was also not

intended to be as absolute as it sounded. Oliver Wene: | | Hol mesds famous dictum that
permit you to shout AFire!o in a crowded theater has s
1789 thought that defamation laws (torts for slander and libel) had been made unconstitutional.

Moreover, because the apparent purpose of the First Amendment was to make sure that the nation had a
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continuing, vigorous debate over matters political, political speech has been given the highest level of

protection over such othercifolrmspodchlpeeich) aspdedgh fitchant

|l imited by reasonabl e fitime, place, and manner o restri

Because of its higher level of protection, political speech can be false, malicious, mearspirited, or even a

pack of lies. A public official in the United States must be prepared to withstand all kinds of false

accusations and cannot succeed inan actiof or def amati on unless the defendant

and Areckless disregardo of the truth. Public figures,

prepared to withstand accusations that are false. In any defamation action, truth is a defense, but a
defamation action brought by a public figure or public official must prove that the defendant not only has

his facts wrong but also lies to the public in a malicious way with reckless disregard of the truth.

Celebrities such as Lindsay Lohan ard Jon Stewart have the same burden to go forward with a defamation
action. It is for this reason that the National Enquirer writes exclusively about public figures, public

of ficials, and celebrities; it is posandbtllkavetthe s ay
protection of the First Amendment.

Political speech is so highly protected that the court has recognized the right of people to support political
candidates through campaign contributions and thus promote the particular viewpoints and speech of

those candidates. Fearing the influence of money on politics, Congress has from time to time placed
limitations on corporate contributions to political campaigns. But the Supreme Court has had mixed

reactions over time. Initially, the court r ecognized the First Amendment right of a corporation to donate
money, subject to certain limits. ' In another case, Austin v. Michigan Chamber of Commerce (1990), the
Michigan Campaign Finance Act prohibited corporations from using treasury money for ind ependent
expenditures to support or oppose candidates in elections for state offices. But a corporation could make
such expenditures if it set up an independent fund designated solely for political purposes. The law was
passed on t he as siguategal andhecondme tharactetisics af corporations necessitate
some regulation of their political expenditures t
The Michigan Chamber of Commerce wanted tfo suppor
Representatives by using general funds to sponsor a newspaper advertisement and argued that as a
nonprofit organization, it was not really like a business firm. The court disagreed and upheld the Michigan

law. Justice Marshall found that the chamber was akin to a business group, given its activities, linkages
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with community business leaders, and high percentage of members (over 75 percent) that were business
corporations. Furthermore, Justice Marshall found that the statute was narrowly crafted and
implem ented to achieve the important goal of maintaining integrity in the political process. But as you

will see in Citizens United v. Federal Election Commission(Section 4.6 "Cases'), Austin was overruled,;

corporations are recognized as fipersonso with First Ami
impaired by Congress or the states without some compelling governmental interest with restrictions on

those rights Ityhattaialrer dich.ad r ow

Fourth Amendment

The Fourth Amendment says, 0 apersong dauses paperssancheffdcts be secur
from unreasonable searches and seizures, and no warrants shall issue, but upon probable cause, before a

magi strate and upon Oath, specifically describing the
The court has read the Fourth Amendment to prohibit only those government searches or seizures that

are Aunreasonable. 0 Because of this, bruesduwleatsedo than @A
searched more frequently and can be searched without a warrant. In one case, an auto parts dealer at a

junkyard was charged with receiving stolen auto parts. Part of his defense was to claim that the search

that found incriminating eviden ce was unconstitutional. But the court found the search reasonable,

because the dealer was in a Aclosely regulated industr:
In the 1980s, Dow Chemical objected to an overflight by the US Environmental Protection Agency (EPA).

The EPA had rented an airplane to fly over the Midland, Michigan, Dow plant, using an aerial mapping

camera to photograph various pipes, ponds, and machinery that were not covered by a roof. Because the

court és precedents all owed government al intrusions into
constitutional. Because the I|Iiteral | anguage of the Fol
and effects, 0 anything seancfhieadl dbyo tvnes grovaes ammaemlite .i n( TR
suggested that if Dow had really wanted privacy from governmental intrusion, it could have covered the

pipes and machinery that were otherwise outside and in open fields.)

Note again that constitutional guarantees like the Fourth Amendment apply to governmental action. Your

employer or any private enterprise is not bound by constitutional limits. For example, if drug testing of all

employees every week is done by government agency, the employees may have a cause of action to object

based on the Fourth Amendment. However, if a private employer begins the same kind of routine drug

Saylor URLhttp://www.saylor.org/books Saylor.org
140



http://creativecommons.org/licenses/by-nc-sa/3.0/
http://www.saylor.org/books
http://mayer_1.0-ch04_s06/#mayer_1.0-ch04_s06
http://mayer_1.0-ch04_s06/#mayer_1.0-ch04_s06
http://mayer_1.0-ch04_s06/#mayer_1.0-ch04_s06
http://mayer_1.0-ch04_s06/#mayer_1.0-ch04_s06
http://mayer_1.0-ch04_s06/#mayer_1.0-ch04_s06
http://mayer_1.0-ch04_s06/#mayer_1.0-ch04_s06
http://mayer_1.0-ch04_s06/#mayer_1.0-ch04_s06
http://mayer_1.0-ch04_s06/#mayer_1.0-ch04_s06
http://mayer_1.0-ch04_s06/#mayer_1.0-ch04_s06
http://mayer_1.0-ch04_s06/#mayer_1.0-ch04_s06
http://mayer_1.0-ch04_s06/#mayer_1.0-ch04_s06
http://mayer_1.0-ch04_s06/#mayer_1.0-ch04_s06
http://mayer_1.0-ch04_s06/#mayer_1.0-ch04_s06
http://mayer_1.0-ch04_s06/#mayer_1.0-ch04_s06
http://mayer_1.0-ch04_s06/#mayer_1.0-ch04_s06
http://mayer_1.0-ch04_s06/#mayer_1.0-ch04_s06
http://mayer_1.0-ch04_s06/#mayer_1.0-ch04_s06
http://mayer_1.0-ch04_s06/#mayer_1.0-ch04_s06
http://mayer_1.0-ch04_s06/#mayer_1.0-ch04_s06
http://mayer_1.0-ch04_s06/#mayer_1.0-ch04_s06
http://mayer_1.0-ch04_s06/#mayer_1.0-ch04_s06
http://mayer_1.0-ch04_s06/#mayer_1.0-ch04_s06
http://mayer_1.0-ch04_s06/#mayer_1.0-ch04_s06

testing, employees have no constitutional arguments to make; they can simply leave that employer, or

they may pursue whatever statutory or common-law remedies are available.

Fifth Amendment

The Fifth Amendment states, fiNo person shall beédepri v
process of | aw; nor shall private property be taken f ol
The Fifth Amendment has three principal aspects: procedural due process thetakings clause,

and substantive due process In terms of procedural due process, the amendment prevents government

from arbitrarily taking the life of a criminal defendant. In civil lawsuits, it is also constitutionally essential

that the proceedings be fair. This is why, for example, the defendant in Burger King v. Rudzewicz had a

serious constitutional argument, even thou gh he lost.

The takings clause of the Fifth Amendment ensures that the government does not take private property

without just compensation. In the international setting, governm ents that take private property engage in

what is called expropriation. The standard under customary international law is that when governments

do that, they must provide prompt, adequate, and effective compensation. This does not always happen,
especialywher e foreign ownersé6é property is being expropriat
(incorporated against state action by the Fourteenth Amendment) are available to property owners where

state, county, or municipal government uses the power of eminent domain to take private property for

public purposes. Just what is a public purpose is a matter of some debate. For example, if a city were to

condemn economically viable businesses or neighborhoods to construct a baseball stadium with public

money to entice a private enterprise (the baseball team) to stay, is a public purpose being served?

In Kelo v. City of New London, Mrs. Kelo and other residents fought the city of New London, in its

attempt to use powers of eminent domain to create an industrial park and recreation area that would have

Pfizer & Co. as a principal tenant.” The city argued that increasing its tax base was a sufficient public

purpose. In a very close decision, the Supreme Court d
violate the takings clause. However, political reactions in various statesresulted in a great deal of new

state legislation that would limit the scope of public purpose in eminent domain takings and provide

additional compensation to property owners in many cases.

In addition to the takings clause and aspects of procedural dueprocess, the Fifth Amendment is also the

source of what is called substantive due process. During the first third of the twentieth century, the
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Supreme Court often nullified state and federal laws using substantive due process. In 1905, for example,
in Lochner v. New York, the Supreme Court voided a New York statute that limited the number of hours
that bakers could work in a single week. New York had passed the law to protect the health of employees,
but the court found that this law interfered with the basic constitutional right of private parties to freely
contract with one another. Over the next thirty years, dozens of state and federal laws were struck down
that aimed to improve working conditions, secure social welfare, or establish the rights of unions.
However, in 1934, during the Great Depression, the court reversed itself and began upholding the kinds of
laws it had struck down earlier.

Since then, the court has employed a twotiered analysis of substantive due process claims. Under the first
tier, legislation on economic matters, employment relations, and other business affairs is subject to
minimal judicial scrutiny. This means that a law will be overturned only if it serves no rational

government purpose. Under the second tier, legislation concerning fundamental liberties is subject to
Ahei ghtened judicial scrutiny, 0 meaning that a | aw wil
serve a significant government purpose. 0

The Supreme Court has identified two distinct categories of fundamental liberties. The first category
includes most of the liberties expressly enumerated in the Bill of Rights. Through a process known as
selective incorporation, the court has interpreted the due process clause of the Fourteenth Amendment to
bar states from denying their residents the most important freedoms guaranteed in the first ten
amendments to the federal Constitution. Only the Third Amendment right (against involuntary

quartering of soldiers) and the Fifth Amendment right to be indicted by a grand j ury have not been made
applicable to the states. Because these rights are still not applicable to state governments, the Supreme
Court is often said to have fiselectively incorporatedo
Fourteenth Amendment.

The second category of fundamental liberties includes those liberties that are not expressly stated in the
Bill of Rights but that can be seen as essential to the concepts of freedom and equality in a democratic
society. These unstated liberties come fom Supreme Court precedents, common law, moral philosophy,
and deeply rooted traditions of US legal history. The Supreme Court has stressed that he

word liberty cannot be defined by a definitive list of rights; rather, it must be viewed as a rational

continuum of freedom through which every aspect of human behavior is protected from arbitrary
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impositions and random restraints. In this regard, as the Supreme Court has observed, the due process
clause protects abstract liberty interests, including the right t o personal autonomy, bodily integrity, self -
dignity, and self-determination.

These liberty interests often are grouped to form a general right to privacy, which was first recognized

in Griswold v. Connecticut (Section 4.6.1), where the Supreme Court struck down a state statute
forbidding married adults from using, possessing, or distributing contraceptives on the ground that the

|l aw violated the sanctity of the marital relationship.
penumbra of privacy, though not expressly mentioned in the Bill of Rights, must be protected to establish
a buffer zone or breathing space for those freedoms that are constitutionally enumerated.

But substantive due process has seen fairly limited use since the 1930s. Duringhe 1990s, the Supreme
Court was asked to recognize a general right to die under the doctrine of substantive due process.
Although the court stopped short of establishing such a far-reaching right, certain patients may exercise a
constitutional liberty to hasten their deaths under a narrow set of circumstances. InCruzan v. Missouri
Department of Health, the Supreme Court ruled that the due process clause guarantees the right of
competent adults to make advanced directives for the withdrawal of life -sustaining measures should they
become incapacitated by a disability that leaves them in a persistent vegetative state!! Once it has been
established by clear and convincing evidence that a mentally incompetent and persistently vegetative
patient made such a prior directive, a spouse, parent, or other appropriate guardian may seek to terminate
any form of artificial hydration or nutrition.

Fourteenth Amendment: Due Process and Equal Protection Guarantees

The Fourteenth Amendment (1868) requires that states treat citizens of other states with due process.
This can be either an issue of procedural due process (as irfsection 3.9 "Cases', Burger King v.
Rudzewicz) or an issue of substantive due process. For substantive due process, consider what happened
in an Alabama court not too long ago. !

The plaintiff, Dr. Ira Gore, bought a new BMW for $40,000 from a dealer in Alabama. He later discovered
that the vehiclebds exterior had been slightly damaged |
repainted by the North American distributor prior to his purchase. The vehicle was, by best estimates,
worth about 10 percent less than he paid for it. The distributor, BMW of North America, had routinely

sold slightly damaged cars as brand new if the damage could be fixedor less than 3 percent of the cost of
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the car. In the trial, Dr. Gore sought $4,000 in compensatory damages and also punitive damages. The
Alabama trial jury considered that BMW was engaging in a fraudulent practice and wanted to punish the
defendant for a number of frauds it estimated at somewhere around a thousand nationwide. The jury
awarded not only the $4,000 in compensatory damages but also $4 million in punitive damages, which

was later reduced to $2 million by the Alabama Supreme Court. On appealto the US Supreme Court, the

court found that punitive damages may not be fAgrossly

substantive due process. Whatever damages a state awards must be limited to what is reasonably

necessary t o vilegtdimateaterestih pusishrmentamndadesrence.

AEqual protection of the | awso is a phrase that origin
The amendment provides that no state shal/l fdeny to an
protecti on of the | aws. 06 This is the equal protection cl
governments must treat people equally. Unfair classifications among people or corporations will not be

permitted. A well -known example of unfair classification wou Id be race discrimination: requiring white

children and black children to attend different public

services, such as water fountains or restrooms. Yet despite the clear intent of the 1868 amendment,
iseparuadt equal 6 was t h eBromwBoartl of Eduaatioh @954). “unt i |
Governments make classifications every day, so not all classifications can be illegal under the equal
protection clause. People with more income generally pay a greater percatage of their income in taxes.
People with proper medical training are licensed to become doctors; people without that training cannot
be licensed and commit a criminal offense if they do practice medicine. To know what classifications are
permissible under the Fourteenth Amendment, we need to know what is being classified. The court has
created three classifications, and the outcome of any equal protection case can usually be predicted by
knowing how the court is likely to classify the case:

Minimal scrut iny: economic and social relations. Government actions are usually upheld
if there is a rational basis for them.

Intermediate scrutiny: gender. Government classifications are sometimes upheld.
Strict scrutiny: race, ethnicity, and fundamental rights. Classifications based on any of

these are almost never upheld.
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Under minimal scrutiny for economic and social regulation, laws that regulate economic or social issues
are presumed valid and will be upheld if they are rationally related to legitimate goals of government. So,
for example, if the city of New Orleans limits the number of street vendors to some rational number (more
than one but fewer than the total number that could possibly fit on the sidewalks), the local ordinance
would not be overturned as a violation of equal protection.

Under intermediate scrutiny, the city of New Orleans might limit the number of street vendors who are
men. For example, suppose that the city council decreed that all street vendors must be women, thinking
that would attrac t even more tourism. A classification like this, based on sex, will have to meet a sterner
test than a classification resulting from economic or social regulation. A law like this would have to
substantially relate to important government objectives. Incre asingly, courts have nullified government
sex classifications as societal concern with gender
against The Citadel, an al-male state school.)”

Suppose, however, that the city of New Orleans decided that noone of Middle Eastern heritage could
drive a taxicab or be a street vendor. That kind of classification would be examined with strict scrutiny to
see if there was any compelling justification for it. As noted, classifications such as this one are almost
never upheld. The law would be upheld only if it were necessary to promote a compelling state interest.
Very few laws that have a racial or ethnic classification meet that test.

The strict scrutiny test will be applied to classifications involving racial an d ethnic criteria as well as
classifications that interfere with a fundamental right. In Palmore v. Sidoti, the state refused to award
custody to the mother because her new spouse was racially different from the child.®This practice was
declared unconstitutional because the state had made a racial classification; this was presumptively
invalid, and the government could not show a compelling need to enforce such a classification through its
law. An example of government action interfering with a fundament al right will also receive strict
scrutiny. When New York State gave an employment preference to veterans who had been state residents
at the time of entering the military, the court declared that veterans who were new to the state were less
likely to get jobs and that therefore the statute interfered with the right to travel, which was deemed a

fundamental right. !
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KEY TAKEAWAY

The Bill of Rights, through the Fourteenth Amendment, largely applies to state actions. The Bill of Rights
has applied tdederal actions from the start. Both the Bill of Rights and the Fourteenth Amendment apply
to business in various ways, but it is important to remember that the rights conferred are rights against
governmental action and not the actions of private entespri
EXERCISES

1. John Hanks works at ProLogis. The company decides to institute -tedtingy policy.
John is a good and longtime employee but enjoys smoking marijuana on the weekends.
The drug testing will involve urine samples and, semiannually, a haplsalnis nearly
certain that the drugtesting protocol that ProLogis proposes will find that Hanks is a
marijuana user. The company has made it clear that it will have zero tolerance for any
kind of nonprescribed controlled substances. John and sevataif employees wish to
32 G2 O02dzNI G2 OKIFffSy3daS GKS LINRPLRaSR (GSadAy

Can he possibly succeed?

2

Larry Reed, majority leader in the Senate, is attacked in his reelection campaign by a
series of ads sponsored by a coration (Global Defense, Inc.) that does not like his
voting record. The corporation is upset that Reed would not write a special provision
that would favor Global Defense in a defense appropriations bill. The ads run constantly
on television and radio ithe weeks immediately preceding election day and contain
numerous falsehoods. For example, in order to keep the government running financially,
Reed found it necessary to vote for a bill that included anaisiute rider that defunded

a small government jmgram for the handicapped, sponsored by someone in the
opposing party that wanted to privatize all programs for the handicapped. The ad is
largely paid for by Global Defense and depicts a handicapped child being helped by the
existing program and large @tSNAR &l @Ay 3 a52Sa [ F NNE wSSR Wdz
proclaims that it is sponsored by Citizens Who Care for a Better Tomorrow. Is this

protected speech? Why or why not? Can Reed sue for defamation? Why or why not?
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4.6 Cases

Griswoldv. Connecticut

Griswold v. Connecticut

381U.S.479 (U.S. Supreme Court 1965)

A nineteenth-century Connecticut law made the use, possession,or distribution of birth control devices

illegal. Thelaw also prohibited anyone from giving information about such devices.The executive

director and medical director of a planned parenthood association were found guilty of giving out such

information to a married couple that wished to delay having children for a few years. The directors

were fined $100 each.

They appealed througho ut the Connecticut state court system, arguing that the state law violated

(infringed) a basic or fundamental right of privacy of a married couple: to live together and have sex

together without the restraining power of the state to tell them they may legally have intercourse but

not if they usecondoms or other birth control devices.At eachlevel (trial court, court of appeals, and

Connecticut Supreme Court), the Connecticut courts upheld the constitutionality of the convictions.

Plurality Opinion by Justice William O. Douglass

We do not sit as a super legislature to determine the wisdom, need, and propriety of laws that touch

economic problems, business affairs, or social conditions. The [Connecticut] law, however, operates

directly onintimaterelation of husband and wife and their physiciano
[Previous] cases suggest that specific guarantees in the Bill of Rights have penumbras, formed by

emanations from those guarantees t hiausguarantepscrgatev e t hem | |
zones of privacy. The right of association contained i
Third Amendment in its prohibition against the quarter.]
without the consent of the owner is another facet of that privacy. The Fourth Amendment explicitly

affirms the Aright of the people to be secure in their
unreasonabl e searches and sei z u-4nersninaiionTHaese énablesthe Ame nd me
citizen to create a zone of privacy which the government may not force him to surrender to his detriment.

The Ninth Amendment provides: AThe enumeration in the

construed to deny or disparaged her s retained by the people. 0
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The Fourth and Fifth Amendments were describedéas prot
the sanctity of a mands home and t hMappprQhviamcéiees of | i f e
Fourth Amendmentascreat i ng a firi ght to privacy, no | ess importan
particularly reserved to the people.o

[The law in question here], in forbidding the useof contraceptives rather than regulating their

manufacture or sale, seeks to achieve itgyoals by having a maximum destructive impact on [the marital]
relationship. Such a |l aw cannot stand. éWould we all ow |
marital bedrooms for telltale signs of the use of contraceptives? The very idea is repulsive tothe notions of

privacy surrounding the marital relationship.

We deal with a right of privacy older than the Bill of Rights & older than our political parties, older than

our school system. Marriage is a coming together for better or for worse, hopefully enduring, and intimate

to the degree of being sacred. It is an association that promotes a way of life, not causes; a harmony in

living, not political faiths; a bilateral loyalty, not commercial or social projects. Yet it is an association for

as noble a purpose as any involved in our prior decisions.

Mr. Justice Stewart, whom Mr. Justice Black joins, dissenting.

Since 1879 Connecticut has had on its books a law which forbids the use of contraceptives by anyone. |

think this is an uncommonly silly law. As a pr actical matter, the law is obviously unenforceable, except in

the oblique context of the present case. As a philosophical matter, | believe the use of contraceptives in the

relationship of marriage should be left to personal and private choice, basedupone ach i ndi vi dual 6s
ethical, and religious beliefs. As a matter of social policy, | think professional counsel about methods of

birth control should be available to all, so that each
are not asked n this case to say whether we think this law is unwise, or even asinine. We are asked to hold

that it violates the United States Constitution. And that | cannot do.

In the course of its opinion the Court refers to no less than six Amendments to the Constitution: the First,

the Third, the Fourth, the Fifth, the Ninth, and the Fourteenth. But the Court does not say which of these

Amendments, if any, it thinks is infringed by this Connecticut law.

€

As to the First, Third, Fourth, and Fifth Amendments, | can f ind nothing in any of them to invalidate this

Connecticut law, even assuming that all those Amendments are fully applicable against the States. It has
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not even been argued that this is a |l aw Arespecting an
exercise thereof. o0 And surely, unless the solemn proce:
|l evel of a play on words, there is not involved here al
press; or the right of the people peaceally to assemble, and to petition the Government for a redress of
grievances. o0 No soldier has been quartered in any hous:
Nobody has been compelled to be a witness against himself.

The Court also quotes the NinthAme nd ment , and my Brother Gol dbergds coni¢
heavily upon it. But to say that the Ninth Amendment has anything to do with this case is to turn

somersaults with history. The Ninth Amendment, like its companion the Tenth, which this Court hel d

ifistates but a truism that all i s Unitedt SaatesiveDbrbywy B2 .8. has no
100, 124, was framed by James Madison and adopted by the States simply to make clear that the adoption

of the Bill of Rights did not alter the pla n that the Federal Government was to be a government of express

and limited powers, and that all rights and powers not delegated to it were retained by the people and the

individual States. Until today no member of this Court has ever suggested that the Ninth Amendment

meant anything else, and the idea that a federal court could ever use the Ninth Amendment to annul a law

passed by the elected representatives of the people of the State of Connecticut would have caused James

Madison no little wonder.

What provision of the Constitution, then, does make this state law invalid? The Court says it is the right of

privacy fAcreated by several fundament al constitutional
general right of privacy in the Bill of Rights , in any other part of the Constitution, or in any case ever

before decided by this Court.

At the oral argument in this case we were told that th
community standards. 0 But i todeddecasesonthal@msisfoliconumunitp n of t h
standards. We are here to decide cases fiagreeably to t|

the essence of judicial duty to subordinate our own personal views, our own ideas of what legislation is
wise and what is not. If, as | should surely hope, the law before us does not reflect the standards of the
people of Connecticut, the people of Connecticut can freely exercise their true Ninth and Tenth
Amendment rights to persuade their elected representatives to repeal it. That is the constitutional way to

take this law off the books.
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CASE QUESTIONS

1. Which opinion is the strict constructionist opinion her&/dza G A OS 52 dz3ft I a Qa 2 NJ
Justices Stewart and Black?

2. What would have happened if the Supreme Cdatl allowed the Connecticut Supreme
/| 2dzNIi RSOAaA2y G2 aildlyR YR FT2tt26SR Wdza G AOS
citizens of Connecticut would have persuaded their elected representatives to repeal the
law challenged here?

Wickardv. Filburn

Wickard v. Filburn

317U.S.111(U.S. Supreme Court 1942)

Mr. Justice Jackson delivered the opinion of the Court.

Mr. Filburn for many years past has owned and operated a small farm in Montgomery County, Ohio,

maintaining a herd of dairy cattle, selling milk, r aising poultry, and selling poultry and eggs. It has been

his practice to raise a small acreage of winter wheat, sown in the Fall and harvested in the following July;

to sell a portion of the crop; to feed part to poultry and livestock on the farm, some of which is sold; to use

some in making flour for home consumption; and to keep the rest for the following seeding.

His 1941 wheat acreage allotment was 11.1 acres and a normal yield of 20.1 bushels of wheat an acre. He

sowed, however, 23 acres, and harveste from his 11.9 acres of excess acreage 239 bushels, which under

the terms of the Act as amended on May 26, 1941, constituted farm marketing excess, subject to a penalty

of 49 cents a bushel, or $117.11 in all.

The general scheme of the Agricultural Adjustment Act of 1938 as related to wheat is to control the

volume moving in interstate and foreign commerce in order to avoid surpluses and shortages and the

consequent abnormally low or high wheat prices and obstructions to commerce. [T]he Secretary of

Agriculture is directed to ascertain and proclaim each year a national acreage allotment for the next crop

of wheat, which is then apportioned to the states and their counties, and is eventually broken up into

allotments for individual farms.

It is urged that un der the Commerce Clause of the Constitution, Article I, 8 8, clause 3, Congress does not

possess the power it has in this instance sought to exercise. The question would merit little consideration

since our decision in United States v. Darby, 312 U.S. 100sustaining the federal power to regulate
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production of goods for commerce, except for the fact that this Act extends federal regulation to

production not intended in any part for commerce but wholly for consumption on the farm.

Kassel. Consolidated-reightwaysCorp.

Kasselv. Consolidated Freightways Corp.

450 U.S.662 (U.S. Supreme Court 1981)

JUSTICE POWELL announced the judgment of the Court and delivered an opinion, in which JUSTICE

WHITE, JUSTICE BLACKMUN, and JUSTICE STEVENS joined.

The question is whether an lowa statute that prohibits the use of certain large trucks within the State

unconstitutionally burdens interstate commerce.

I

Appellee Consolidated Freightways Corporation of Delaware (Consolidated) is one of the largest common

carriers in the country: it offers service in 48 States under a certificate of public convenience and necessity

issued by the Interstate Commerce Commission. Among other routes, Consolidated carries commodities

through lowa on Interstate 80, the principal east -west route linking New York, Chicago, and the west

coast, and on Interstate 35, a major north-south route.

Consolidated mainly uses two kinds of trucks. One consists of a threeaxle tractor pulling a 40 -foot two-

axle trailer. This unit, commonly called a single,or fAsemi , 0 is 55 feet in |l ength o
l ong been used on the Nati on6s haklgttactoapulinga sdgleraxie! | dat ed
trailer which, in turn, pulls a single -axle dolly and a second singleaxle trailer. This combination, known

as a double, or twin, is 65 feet long overall. Many trucking companies, including Consolidated,

increasingly prefer to use doubles to ship certain kinds of commaodities. Doubles have larger capacities,

and the trailers can be detached and rauted separately if necessary. Consolidated would like to use 65foot

doubles on many of its trips through lowa.

The State of lowa, however, by statute, restricts the length of vehicles that may use its highways. Unlike all

other States in the West and Midwest, lowa generally prohibits the use of 65-foot doubles within its

borders.

é

Because of |l owads statutory s c-fo& doablest€mavesconhmodites ed canno:

through the State. Instead, the company must do one of four things: (i) use 55-foot singles; (ii) use 60-foot
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doubles; (iii) detach the trailers of a 65-foot double and shuttle each through the State separately; or (iv)

divert 65-foot doubles around lowa. Dissatisfied with these options, Consolidated filed this suit in the

District Court averring that |l owabs statutory scheme unconst
lowa defended the law as a reasonable safety measure enacted pursuant to its police power. The State

asserted that 65-foot doubles are more dangerous than 55foot singles and, in any event, that the law

promotes safety and reduces road wear within the State by diverting much truck traffic to other states.

In a 14-day trial, both sides adduced evidence on safety and on the burden on interstate commerce

imposedbyl owadés | aw. On the question of safety, the Distri
establishes that the twin is as safe as the semi. o 475
ithere is no valid safety Deabbghfvaysbhechogetwinsheri o

configuration. ééThe evidence convincingl yfoottvihiisasot over wl
safe as, if not safer than, the 60foot twin and the 55-f oot semi . é0

ATwi ns and semis have Tdinsfale morenmabeuverbbteraee tesseseansitigettd wind, .

and create less splash and spray. However, they are more likely than semis to jackknife or upset. They can

be backed only for a short distance. The negative characteristics are not such that they reder the twin less

safe than semis overall. Semis ar-endéranscsthét evebiuctl| ar
In light of these findings, the District Court applied the standard we enunciated in Raymond Motor

Transportation, Inc. v. Rice, 434 U.S. 429 (1978), and concluded that the state law impermissibly

burdened interstate commerce: A[ T] he balance here must
The total effect of the law as a safety measure in reducing accidents and casualties is so sligtgnd

problematical that it does not outweigh the national interest in keeping interstate commerce free from
interferences that seriously impede it.o

The Court of Appeals for the Eighth Circuit affirmed. {
finding that 65 -foot doubles were as safe as 5500t singles. Id. at 1069. Thus, the only apparent safety

benefit to lowa was that resulting from forcing large trucks to detour around the State, thereby reducing

overall truck tr af fhe Courbof Appealssatédsthattthisgvaswat & constitutionally

permissible interest. It also commented that the several statutory exemptions identified above, such as

those applicable to border cities and the shipment of livestock, suggested that the law,in effect, benefited

lowa residents at the expense of interstate traffic. Id. at 1070-1071. The combination of these exemptions
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weakened the presumption of validity normally accorded a state safety regulation. For these reasons, the

Court of Appeals agreedwith the District Court that the lowa statute unconstitutionally burdened

interstate commerce.

lowa appealed, and we noted probable jurisdiction. 446 U.S. 950 (1980). We now affirm.

Il

It is unnecessary to review in detail the evolution of the principles of Commerce Clause adjudication. The

Clause is both a Aprolific 6 of national power and an
st at éi] BHoodd& Sons,Inc. v. Du Mond, 336 U.S. 525, 336 U.S. 534 (1949). The Clause permits

Congress to legislate when it perceives that the national welfare is not furthered by the independent

actions of the States. 't is now well established, al s
even without congr es sHund w Washingtorp Applerelvertissng C o mm,a32 U.S.

333 at 350 (1977). The Clause requires that some aspects of trade generally must remain free from

interference by the States. When a State ventures excessively into the regulation of these aspects of

commer c e, it Atrespass e sGreatfA&TeaCa.v. Cattrelh, U24 U.B.1366r4245UtSs , 0

373 (1976), and the courts will hold the state regulation invalid under the Clause alone.

The Commerce Clause does not, of course, invalidate all stategstrictions on commerce. It has long been
recognized that, fAin the absence of conflicting | egisl:
state to make laws governing matters of local concern which nevertheless in some measure affect

interstate commer ce or even, t oSostleem®@aciGcxCo.g. Arizona,325¢@IBI761t e it . O
(1945).

The extent of permissible state regulation is not always easy to measure. It may be said with confidence,

however, that a St at e érceispavergreatertthan im reagensltradttienally of lotal

concern. Washington Apple Advertising C o mm &Gupra at 432 U.S. 350. For example, regulations that

touch upon safetyd especially highway safeydar e t hose t hat Athe Court has been
i nval iRdymond, supraat 434 U.S. 443 (and other cases cited).
not illusory, the Court will not second -guess legislative judgment about their importance in comparison

with related burdens on interstate commerce.0Raymond, supra at 434 U.S. at 449. Those who would

chall enge such bona fide safety regul ati onBbbmust over c:

Navajo Freight Lines, Inc., 359 U.S. 520 at (1959).
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But the incantation of a purpose to promote the public health or safety does not insulate a state law from
Commerce Clause attack. Regulations designed for that salutary purpose nevertheless may further the

purpose so marginally, and interfere with commerc e so substantially, as to be invalid under the

Commerce Clause. I n the Cour Raymondwe e c luinmend moa s alexcé 5t
Statebds contention that the inquiry under the Commerce
assertedsafetypur pose against the degree of interference with

court requiresd and indeed the constitutionality of the state regulation dependsondfia sensi ti ve
consideration of the weight and nature of the state regulatory concern in light of the extent of the burden

i mposed on the cour se |lddt434Ud.8. atdsl acedrde Pike v Brate Chareh, Iric.,

397 U.S. 137 at 142 (1970)Bibb, supra, at 359 U.S. at 525530.

11

Applying these general principles, we cornclude that the lowa truck length limitations unconstitutionally

burden interstate commerce.

In Raymond Motor Transportation, Inc. v. Rice, the Court held that a Wisconsin statute that precluded

the use of 65-foot doubles violated the Commerce Clause. Thiscase isRaymond revisited. Here, as

in Raymond, the State failed to present any persuasive evidence that 6500t doubles are less safe than 55

foot singles. Moreover, |l owabs |l aw is now out of step
States. lowa thus substantially burdens the interstate flow of goods by truck. In the absence of

congressional action to set uniform standards, some burdens associated with state safety regulations must

be tolerated. But wher e, alwmsbeaenifoandtobehllesorg aralitse 6 s safety i1
regulations impair significantly the federal interest in efficient and safe interstate transportation, the state

law cannot be harmonized with the Commerce Clause.

A

lowa made a more serious effort to support the safety rationale of its law than did Wisconsin in Raymond,

but its effort was no more persuasive. As noted above,
establishes that the twin is as safe as focosedomemi . 0 The
comparison of the performance of the two kinds of trucks in various safety categories. The evidence

showed, and the District Court found, that the 65 -foot double was at least the equal of the 55foot single in

the ability to brake, turn, and maneuver. The double, because of its axle placement, produces less splash
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and spray in wet weather. And, because of its articulation in the middle, the double is less susceptible to
dangerousadbifmg, o0 and to wind.

None of these findings is seriously disputed by lowa. Indeed, the State points to only three ways in which

the 55-foot single is even arguably superior: singles take less time to be passed and to clear intersections;

they may back up for longer distances; and they are somewhat less likely ¢ jackknife.

The first two of these characteristics are of limited relevance on modern interstate highways. As the

District Court found, the negligible difference in the time required to pass, and to cross intersections, is

insignificant on 4 -lane divided highways, because passing does not require crossing into oncoming traffic

lanes, Raymond, 434 U.S. at 444, and interstates have few, if any, intersections. The concern over backing

capability also is insignificant, because it seldom is necessary to back upon an interstate. In any event, no

evidence suggested any difference in backing capability between the 66foot doubles that lowa permits

and the 65-foot doubles that it bans. Similarly, although doubles tend to jackknife somewhat more than

singles, 65-foot doubles actually are less likely to jackknife than 60-foot doubles.

Statistical studies supported the view that 65-foot doubles are at least as safe overall as 5500t singles and

60-foot doubles. One such study, which the District Court credited,r evi ewed Consol i datedds ¢
accident experience in 1978 with its own singles and doubles. Each kind of truck was driven 56 million

miles on identical routes. The singles were involved in 100 accidents resulting in 27 injuries and one

fatality. The 65-f oot doubl es were involved in 106 accidents res:
expert statistician admitted that this study provided |
higher injury rate than doubles. Another study, prepared by the lowa Department of Transportation at the

request of the state | e gifiwfoattwintragler commnations hadee ot bednat A [ s ] i
shown by experiences in other states to be less safe than 6doot twin trailer combinations orconventional

tractor-semi trail ers. o

In sum, although lowa introduced more evidence on the question of safety than did Wisconsin

in Raymond, the record as a whole was not more favorable to the State.

B

Consolidated, meanwhi | e, de muiallgbdundend iaistate boaninerce.o wa 6s | aw |
Trucking companies that wish to continue to use 65-foot doubles must route them around lowa or detach

the trailers of the doubles and ship them through separately. Alternatively, trucking companies must use
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the smaller 55-foot singles or 65-foot doubles permitted under lowa law. Each of these options engenders
inefficiency and added expense. The record shows that
the costs of trucking companies.
Consolidated alone incurred about $2 million per year in increased costs.
In addition to increasing the costs of the trucking companies (and, indirectly, of the service to
consumers), | owabés | aw may aggravate, rather t-han, ame]|
five-foot singles carry less freight than 65-foot doubles. Either more small trucks must be used to carry the
same quantity of goods through lowa or the same number of larger trucks must drive longer distances to
bypass lowa. In either case, as the District Courtnoted, the restriction requires more highway miles to be
driven to transport the same quantity of goods. Other things being equal, accidents are proportional to
distance traveled. Thus, if 65-foot doubles are as safeas55 oot si ngl es, olinoreageGhe | aw t en
number of accidents and to shift the incidence of them from lowa to other States.
[IV. Omitted]
\%
In sum, the statutory exemptions, their history, and the arguments lowa has advanced in support of its
law in this litigation all suggestthat t he def erence traditionally accorded a
warranted. SeeRaymond, supra at 434 U.S. at 444-447. The controlling factors thus are the findings of
the District Court, accepted by the Court of Appeals, with respect to the relative safety of the types of
trucks at issue, and the substantiality of the burden on interstate commerce.
Because lowa has imposed this burden without any significant countervailing safety interest, its statute
violates the Commerce Clause. The judgment of theCourt of Appeals is affirmed.
It is so ordered.
1. Under the Constitution, what gives lowa the right to make rules regarding the size or
configuration of trucks upon highways within the state?
2. Did lowa try to exempt trucking lines basedamwa, or was the statutory rule

nondiscriminatory as to the origin of trucks that traveled on lowa highways?
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3. Are there any federal size or weight standards noted in the case? Is there any kind of
truck size or weight that could be limited by lowa law, arsinlowa simply accept
federal standards or, if none, impose no standards at all?
Huntv. WashingtonApple AdvertisingCommission
Hunt v. Washington Apple Advertising Commission
432 U.S. 33 (U.S. Supreme Court 1977)
MR. CHIEF JUSTICE BURGER delivered the opinion of the Court.
In 1973, North Carolina enacted a statute which required, inter alia, all closed containers of apples sold,
of fered for sale, or shipped into the State to bear fAn;q
standard. 0é®ashengsohhe Nationds | argest producer of a
approximately 30% of all apples grown domestically and nearly half of all apples shipped in closed
containers in interstate commerce. [Because] of the importance of the apple industry to the State, its
legislature has undertaken to protect and enhance the reputation of Washington apples by establishing a
stringent, mandatory inspection program [that] requires all apples shipped in interstate commerce to be
tested under strict quality standards and graded accordingly. In all cases, the Washington State grades
[are] the equivalent of, or superior to, the comparable grades and standards adopted by the [U.S. Dept. of]
Agriculture (USDA).
[In] 1972, the North Carolina Board of Agriculture adopted an administrative regulation, unique in the 50
States, which in effect required all closed containers of apples shipped into or sold in the State to display
either the applicable USDA grade or a notice indicating no classification. State grades wee expressly
prohibited. In addition to its obvious consequence & prohibiting the display of Washington State apple
grades on containers of apples shipped into North Carolinad the regulation presented the Washington
apple industry with a marketing problem of p otentially nationwide significance. Washington apple
growers annually ship in commerce approximately 40 million closed containers of apples, nearly 500,000
of which eventually find their way into North Carolina, stamped with the applicable Washington State
variety and grade. [Compliance] with North Carolinabds |
Washington growers to obliterate the printed labels on containers shipped to North Carolina, thus giving
their product a damaged appearance. Alternatively, they cauld have changed their marketing practices to

accommodate the needs of the North Carolina market, i.e., repack apples to be shipped to North Carolina
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in containers bearing only the USDA grade, and/or store the estimated portion of the harvest destined for

that market in such special containers. As a last resort, they could discontinue the use of the preprinted

containers entirely. None of these costly and less efficient options was very attractive to the industry.

Moreover, in the event a number of otherStat es f ol |l owed North Carolinaés | ead
di splay the Washington grades could force the Washingt
inspection and grading system which their customers had come to know and rely on over the 60-odd

years of its existence. é

Unsuccessful in its attempts to secure administrative relief [with North Carolina], the Commission

instituted this action challenging the constitutionality of the statute. [The] District Court found that the

North Carolina statu te, while neutral on its face, actually discriminated against Washington State growers

and dealers in favor of their local counterparts [and] concluded that this discrimination [was] not justified

by the asserted local interes® the elimination of deception and confusion from the marketplace & arguably

furthered by the [statute].

€

[North Carolina] maintains that [the] burdens on the interstate sale of Washington apples were far

outweighed by the local benefits flowing from what they contend was avalidexercis e of Nort h Car ol i

[ police powers]. Prior to the statuteds enactment, éappl
Carolina for sale. Seven of those States, including [Washington], had their own grading systems which,

while differing in thei r standards, used similar descriptive labels (e.g., fancy, extra fancy, etc.). This

multiplicity of inconsistent state grades [posed] dangers of deception and confusion not only in the North

Carolina market, but in the Nation as a whole. The North Carolina statute, appellants claim, was enacted

to eliminate this source of deception and confusion. [Moreover], it is contended that North Carolina

sought to accomplish this goal of uniformity in an evenhanded manner as evidenced by the fact that its

statute applies to all apples sold in closed containers in the State without regard to their point of origin.

[As] the appellants properly point out, not every exercise of state authority imposing some burden on the

free flow of commerce is invalid, [especially] when the State acts to protect its citizenry in matters

pertaining to the sale of foodstuffs. By the same token, however, a finding that state legislation furthers

matters of legitimate local concern, even in the health and consumer protection areas, does not ed the

inquiry. Rat her, when such state | egislation comes int
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requirement of a national ficommon market, 0 we are conf |
accommodation of the competing national and local inter ests. We turn to that task.

As the District Court correctly found, the challenged statute has the practical effect of not only burdening

interstate sales of Washington apples, but also discriminating against them. This discrimination takes

various forms. The first, and most obvious, i thecostsefdsng at uteds co
business in the North Carolina market for Washington apple growers and dealers, while leaving those of

their North Carolina counterparts unaffected. [This] disparate eff ect results from the fact that North

Carolina apple producers, unlike their Washington competitors, were not forced to alter their marketing

practices in order to comply with the statute. They were still free to market their wares under the USDA

gradeornone at al |l as they had done prior to the statuteds
imposed by the statute would tend to shield the local apple industry from the competition of Washington

apple growers and dealers who are already at a competitivedisadvantage because of their great distance

from the North Carolina market.

Second, the statute has the effect oftripping away from the Washington apple industry the competitive

and economic advantages it has earned for itself through its expensive insgction and grading system. The

record demonstrates that the Washington apple-grading system has gained nationwide acceptance in the

apple trade. [The record] contains numerous affidavits [stating a] preference [for] apples graded under

the Washington,asopposed t o the USDA, system because of the for
emphasis on color, and its supporting mandatory inspections. Once again, the statute had no similar

impact on the North Carolina apple industry and thus operated to its benefit.

Third, by prohibitng Was hi ngt on growers and dealers from marketing
the statute has aleveling effect which insidiously operates to the advantage of local apple producers.

[With] free market forces at work, Washington selle rs would normally enjoy a distinct market advantage

vis-a-vis local producers in those categories where the Washington grade is superior. However, because of

the statuteds operation, Washington apples which woul d
superior Washington grades will now have to be marketed under their inferior USDA counterparts. Such
Adowngradingo offers the North Carolina apple i-ndustry
of-state products that the Commerce Clause was dsigned to prohibit. At worst, it will have the effect of an

embargo against those Washington apples in the superior grades as Washington dealers withhold them
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from the North Carolina market. At best, it will deprive Washington sellers of the market premium that

such apples would otherwise command.

Despite the statutedbés facial neutrality, the Commissi ol
interstate commerce was not an unintended by-product, and there are some indications in the record to

that effect. The most glaring is the response of the North Carolina Agriculture Commissioner to the

Commi ssionds request for an exemption following the st ;
he could support such an exe menitentfromoureappleoul d fAwant t o |
producers since they were mainly responsible for this legislation beingpassed ¢ [ Mor eover ], we fi
somewhat suspect that North Carolina singled out only closed containers of apples, the very means by

which apples are transported i n commerce, to effectuate the statuteobs
purpose when apples are not generally sold at retail in their shipping containers. However, we need not

ascribe an economic protection motive to the North Carolina Legislature to resolve this case; we conclude

that the challenged statute cannot stand insofar as it prohibits the display of Washington State grades

even if enacted for the declared purpose of protecting consumers from deception and fraud in the

marketplace.

€

Finally, we note that any potential for confusion and deception created by the Washington grades was not

of the type that |l ed to the statutebds enact ment . Since
to their USDA counter par trs, i ctohnefyu sceoou | ad coonnl syu niiedre cteoi vheios
harmful result.

In addition, it appears that nondiscriminatory alternatives to the outright ban of Washington State grades

are readily available. For example, North Carolina could effectuate its goal by permitting out -of-state

growers to utilize state grades only if they also marked their shipments with the applicable USDA label. In

that case, the USDA grade would serve as a benchmark against which the consumer could evaluate the

quality of the various stategr ades . é

[ The court affirmed the | ower courtés holding that the

CASE QUESTIONS

1. Was the North Carolina law discriminatory on its face? Was it, possibly, an undue burden

A
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2. What evidence was there of discriminatory intent behind the North Carolina law? Did

that evidence even matter? Why or why not?
CitizendUnitedv. FederalElectionCommission
Citizens United v. Federal Election Commission
588 U.S. __ : 130S.Ct.876 (U.S. Supreme Court 2010)
Justice Kennedy delivered the opinion of the Court.
Federal law prohibits corporations and unions from using their general treasury funds to make
independent expenditures for speech def i speedh as
expressly advocating the election or defeat of a candidate. 2 U.S.C. 8441b. Limits on electioneering
communications were upheld in McConnell v. Federal Election C o mm,&40 U.S. 93, 203/ 209 (2003).
The holding ofMcConnell rested to a large extent onan earlier case,Austin v. Michigan Chamber of
Commerce, 494 U.S. 652 (1990).Austin had held that political speech may be banned based on the
speakerés corporate identity.

In this case we are asked to reconsiderAustin and, in effect, McConnell. It has been noted that

fAustnwas a significant departure fr onkFedemnlE&ElectiontCo MMmD 8t

v. Wisconsin Right to Life, Inc., 551 U.S. 449, 490 (2007) WRTL) (Scalia, J., concurring in part and
concurring in judgment). We agree with that conclusion and hold that stare decisis does not compel the
continued acceptance ofAustin. The Government may regulate corporate political speech through
disclaimer and disclosure requirements, but it may not suppress that speech altogether. We turn to the

case now before us.

I

A

Citizens United is a nonprofit corporation. It has an annual budget of about $12 million. Most of its funds
are from donations by individuals; but, in addition, it accepts a small portion of its funds from for -profit
corporations.

In January 2008, Citizens United released a film entitled Hillary: The Movie. We refer to the film

asHillary . Itis a 90-minute documentary about then -Senator Hillary Clinton, who was a candidate in the

Democratic Partyds 20 (&onP Hibasyi ndeations Semdtor @linton fmyananye ared

an
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depicts interviews with political commentators and other persons, most of them quite critical of Senator

Clinton. é

In December 2007, a cable company offered, for a payment of $1.2 million, to makeHillary available on a

video-on-d emand channel called fAEl ections ©608. 0éCiot-i zens Un
demand; and to promote the film, it produced two 10 -second ads and one 30second ad forHillary . Each

ad includes a short (and, in our view, pejorative) statement about Senator Clinton, followed by the name

of the movie and the movieds Website addr-aeslemandCi ti zens
offering by running advertisements on broadcast and cable television.

B

Before the Bipartisan Campaign Reform Act of 2002 (BCRA), federal law prohibited & and still does

prohibit & corporations and unions from using general treasury funds to make direct contributions to

candidates or independent expenditures that expressly advocatk the election or defeat of a candidate,

through any form of medi a, in connection with certain
A441b to prohibit any felectioneering communicationo a:
def i ned racsa dicaansyt ,b cabl e, or satellite communicationod th
for Feder al of ficedo and is made within 30 days of a pr|
The Feder al El ecti on Co mmitherdeéfioeraid edectibnedtig))commengationag i ons f u |
a communication that is Apublicly distributed. o 11 CFR
for nomi nat i onpuliayrdistfbutedsmedaennstoé t hat t he communication @Aj
50, 000 or more persons in a State where a primary el ect
§100.29(b)(3)(ii). Corporations and unions are barred from using their general treasury funds for express

advocacy or electioneering communications. They mayesa bl i sh, however, a fiseparate
(known as a political action committee, or PAC) for these purposes. 2 U.S.C. 8441b(b)(2). The moneys

received by the segregated fund are limited to donations from stockholders and employees of the

corporation or, in the case of unions, members of the union. Ibid .

C

Citizens United wanted to make Hillary available through video-on-demand within 30 days of the 2008

primary el ections. It feared, however, that bath the f

corporate-funded independent expenditures, thus subjecting the corporation to civil and criminal
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penalties under 8437g. In December 2007, Citizens United sought declaratory and injunctive relief against

the FEC. It argued that (1) 8441b is unconstitutional as appliedtoHillary ; and (2) BCRAG6s di scl
disclosure requirements, BCRA 88201 and 311, are unconstitutional as applied tdHillary and to the three

ads for the movie.

The District Court denied Citi ze mdionlanditheregiagtedthmot i on f or
FEC6s motion for summary judgment .

é

The court held that 8441b was facially constitutional under McConnell, and that 8441b was constitutional

as appliedtoHillary because it was fAsuscepti bl e inforinthe@ectorateher i nter
that Senator Clinton is unfit for office, that the United States would be a dangerous place in a President

Hillary Clinton world, and that viewers should vote ag:
rejected CitizensUnit edd6s chall enge to BCRAG6s disclaimer and disc
Supreme Court has written approvingly of disclosure provisions triggered by political speech even though

the speech itself was constitutionally protected under the First Ame n d me Id.tat.281.

[l

[Omitted: the court considers whether it is possible to reject the BCRA without declaring certain

provisions unconstitutional. The court concludes it cannot find a basis to reject the BCRA that does not

involve constitutional issues.]

1]l

The First Amendment provides that ACongress shall make
Laws enacted to control or suppress speech may operate
law before us is an outright ban, backed by eiminal sanctions. Section 441b makes it a felony for all

corporations d including nonprofit advocacy corporations & either to expressly advocate the election or

defeat of candidates or to broadcast electioneering communications within 30 days of a primary election

and 60 days of a general election. Thus, the following acts would all be felonies under 8441b: The Sierra

Club runs an ad, within the crucial phase of 60 days before the general election, that exhorts the public to

disapprove of a Congressman who fawrs logging in national forests; the National Rifle Association

publishes a book urging the public to vote for the challenger because the incumbent U.S. Senator supports

a handgun ban; and the American Civil Liberties Union creates a Web site telling the public to vote for a
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Presidenti al candidate in |light of that candidateds def
examples of censorship.

Section 441b is a ban on corporate speech notwithstanding the fact that a PAC created by a corporation

can still speak. PACs are burdensome alternatives; they are expensive to administer and subject to

extensive regulations. For example, every PAC must appoint a treasurer, forward donations to the

treasurer promptly, keep detailed records of the identities of the persons making donations, preserve

receipts for three years, and file an organization statement and report changes to this information within

10 days.

And that is just the beginning. PACs must file detailed monthly reports with the FEC, which are due at

di fferent times depending on the type of election that
PACs have to comply with these regulations just to speak. This might explain why fewer than 2,000 of the

millions of corporations in this country have PACs. PACs, furthermore, mu st exist before they can speak.

Given the onerous restrictions, a corporation may not be able to establish a PAC in time to make its views

known regarding candidates and issues in a current campaign.

Section 441b6s prohi bi ti onndiresisxttusgbanroadpeechiAsdependent e x|
Airestriction on the amount of money a person or group
campaign, 06 that statute finecessarily reduces the quant|
discussed t he depth of their expl orat i oBucklepw\daled, 42¢U.S.i ze of

1 at 19 (1976). ¢

Speech is an essential mechanism of democracy, for it is the means to hold officials accountable to the

people. SeeBuckley, supra,at1415 (Al n a republic where the people are
citizenry to make informed choices among candidates f ol
inquire, to hear, to speak, and to use information to reach consensus is a precondiion to enlightened self -
government and a necessary means to protect it. The Fi |
applicationd to speech uttered during a campaign for pi
For these reasons, political speech must prevail againstaws that would suppress it, whether by design or
inadvertence. Laws that burden political speech are fs!
Government to prove that the restriction Afurthers a c.

achieve t hat interest. o
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€

The Court has recognized that First Amendment protection extends to corporations. This protection has

been extended by explicit holdings to the context of political speech. Under the rationale of these
precedents, political speechdoes not | ose First Amendment protection fAs
cor por ®ellattio suprd, at 784. The Court has thus rejected the argument that political speech of

corporations or other associations should be treated differently under the First Amendment simply

because such associations are not #fAnatural persons. o

The purpose and effect of this law is to prevent corporations, including small and nonprofit corporations,

from presenting both facts and opinions to the public. This makes Austind s distortion rationale all the

more an aberration. A[ T] he First Amendment protects th
admi ni str atBelotd, bo3I5 ed.. ., at 792, n. 31. ¢
Even if A441bod6s expendit ur e cobparationseuldkstildobby slectedt ut i onal , w

officials, although smaller corporations may not have the resources to do so. And wealthy individuals and

unincorporated associations can spend unlimited amounts on independent expenditures. See, e.g. WRTL,

551 U.S.,at5031504 (opinion of Scalia, J.) (Aln the 2004 el ect
an astounding total of $142 million to [26 U.S.C. A527
associations of citizensd those that have taken on the corporate formd are penalized for engaging in the

same political speech.

When Government seeks to use its full power, including the criminal law, to command where a person

may get his or her information or what distrusted source he or she may not hear, it uses censorship to

control thought. This is unlawful. The First Amendment confirms the freedom to think for ourselves.

What we have said also shows the invalidity of other arguments made by the Government. For the most

part relinquishing the anti -distortion ratio nale, the Government falls back on the argument that corporate
political speech can be banned in order to prevent cor
When Congress finds that a problem exists, we must give that finding due deference; but Congress may

not choose an unconstitutional remedy. If elected officials succumb to improper influences from

independent expenditures; if they surrender their best judgment; and if they put expediency before

principle, then surely there is cause for concern. We must give weightto attempts by Congress to seek to

dispel either the appearance or the reality of these influences. The remedies enacted by law, however,
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must comply with the First Amendment; and, it is our law and our tradition that more speech, not less, is

the governing rule. An outright ban on corporate political speech during the critical preelection period is

not a permissible remedy. Here Congress has created categorical bans on speech that are asymmetrical to

preventing quid pro quocorruption.

Our precedent is to be respected unless the most convincing of reasons demonstrates that adherence to it

puts us on a course that is sure error. fiBeyond wor kab

adhere to the principle of stare decisisinclude the antiquity of t he precedent, the reliance interests at

stake, and of course whether the decision was well rea:
These considerations counsel in favor of rejectingAustin, whi ch i tself contravened thi
precedents in Buckley and Bellotti . AThis Court has not hesitated to over
First AmeWRTmen351 U.S., at 500 [S[tavepdecisisie anprirziple ofpolecy i a, J. ) .

and not a mechanical formul a oelveand v.¢lallech, B@ UiS.alO6tah e | at e s |
119 (1940).

Austin is undermined by experiencesince its announcement. Political speechis soingrained in our

culture that speakersfind waysto circumvent campaign finance laws. See,e.g., McConnell, 540 U.S., at

176 177( i Gi Br@&RAtighger restrictions on the raising and spending of soft money,thei ncent i vesét o
exploit [26 U.S.C.8527] organizations will onlyi ncr e @w M a ) i speedhslynamic is changing, and

informative voicesshould not haveto circumvent onerous restrictions to exercisetheir First Amendment

rights. Speakershave becomeadept at presenting citizens with sound bites, talking points, and scripted

messagesthat dominate the 24-hour news cycle. Corporations, like individuals, do not have monolithic

views. On certain topics corporations may possessvaluable expertise, leaving them the best equipped to

point out errors or fallacies in speechof all sorts, including the speechof candidates and elected officials.

Rapid changes in technologyd and the creative dynamic inherent in the concept of free expressiond

counsel against upholding a law that restricts political speech in certain media or by certain speakers.

Today, 30-second television ads may be the most effective way to convey a political rassage. Soon,

however, it may be that Internet sources, such as blogs and social networking Web sites, will provide

citizens with significant information about political candidates and issues. Yet, 8441b would seem to ban a

blog post expressly advocating he election or defeat of a candidate if that blog were created with
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corporate funds. The First Amendment does not permit Congress to make these categorical distinctions

based on the corporate identity of the speaker and the content of the political speech.

Due consideration leads to this conclusion: Austin should be and now is overruled. We return to the

principle established in Buckley and Bellotti that the Government may not suppress political speech on

the basis of the speak dficightsgoveromemad interdstqustified kmitsonthey . No s u

political speech of nonprofit or for -profit corporations.

[IV. Omitted]
Vv

When word concerning the plot of the movie Mr. Smith Goesto Washington reached the circles of

Government, some officials sought, by persuasion, to discourage its distribution. See Smoodin,

ACompul soryodo Vi ewi Mg Srith and the Rhetgric o Reteptiore 35:Cinema Journal 3,

19, and n. 52 (Winter 1996) (citing Mr. Smith Riles Washington, Time, Oct. 30, 1939, p. 49); Nugent,

Caprabds Capitol Of fense, N. YAustil,ithough offici@scould ha@donel 939, p.
more than discourage its distribution & they could have banned the film. After all, it, like Hillary, was

speech funded by a corporationthat was critical of Members of CongressMr. Smith Goesto

Washington may be fiction and caricature; but fiction and caricature can be a powerful force.

Modern day movies, television comedies, or skits on YouTube.com might portray public officials or publ ic

policies in unflattering ways. Yet if a covered transmission during the blackout period creates the

background for candidate endorsement or opposition, a felony occurs solely because a corporation, other

than an exempt medi a c ourghase, paymeatndistriboiteors loam,aadvancet he fp
deposit, or gift of money or anything of valued in ord
8431(9)(A)(i). Speech would be suppressed in the realm where its necessity is most evident: in the public

dialogue preceding a real election. Governments are often hostile to speech, but under our law and our

tradition it seems stranger than fiction for our Government to make this political speech a crime. Yet this

is the statutebds purpose and design.

Some members d the public might consider Hillary to be insightful and instructive; some might find it to

be neither high art nor a fair discussion on how to se:
suspend judgment on these points but decide to think more about issues and candidates. Those choices

and assessment s, however, are not for the Government t o
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freedom to experiment and to create in the realm of thought and speech. Citizens must be free to use new
forms, and new forums, for the expression of ideas. The civic discourse belongs to the people, and the
Government may not prescr i beMcCdnrell, supra at841 (opirdoth oft o conduct
Kennedy, J.).
The judgment of the District Court is reversed withres pect t o the constitutionality
restrictions on corporate independent expenditures. The case is remanded for further proceedings
consistent with this opinion.
It is so ordered.
1. What does the case say about disclosu@e?porations have a right of free speech under
the First Amendment and may exercise that right through unrestricted contributions of
money to political parties and candidates. Can the government condition that right by
requiring that the parties and candites disclose to the public the amount and origin of
the contribution? What would justify such a disclosure requirement?
2.INB ' O2N1LIR2 NI A2y Qa O2yiUNROdziA2ya (2 LIR2tAGAO
business expense? Should they be?
3. How is thedonation of money equivalent to speech? Is this a strict construction of the
Constitution to hold that it is?
4. . AaSR 2y GKS |/ 2 dzNisthéaseRwhat puNphskdfoydiyhink ¥ G K S
the Austincourt was trying to achieve by limiting corporate cangpacontributions?
Was that purpose consistent (or inconsistent) with anything in the Constitution, or is the

Constitution essentially silent on this issue?

4.7 Summaryand Exercises
Summary

The US. Constitution sets the framework for all other laws of the United States, at both the federal and the
state level. It creates a shared balance of power between states and the federal government (federalism)
and shared power among the branches of goernment (separation of powers), establishes individual rights

against governmental action (Bill of Rights), and provides for federal oversight of matters affecting
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interstate commerce and commerce with foreign nations. Knowing the contours of the US legal system is
not possible without understanding the role of the US Constitution.
The Constitution is difficult to amend. Thus when the Supreme Court uses its power of judicial review to
determine that a law is unconstitutional, it actually shapes what the Con stitution means. New meanings
that emerge must do so by the process of amendment or by the passage of time and new appointments to
the court. Because justices serve for life, the court changes its philosophical outlook slowly.
The Bill of Rights is an especially important piece of the Constitutional framework. It provides legal
causes of action for infringements of individual rights by government, state or federal. Through the due
process clause of the Fifth Amendment and the Fourteenth Amendment, both procedural and (to some
extent) substantive due process rights are given to individuals.
EXERCISES
1. C2NJ YIye @SIFENABRX GKS {dzZZINBYS / 2dz2NI 6St ASOSR (KIFG a02°
protection than other forms of speech. One defining element of commksgieech is that its
dominant theme is to propose a commercial transaction. This kind of speech is protected by the
First Amendment, but the government is permitted to regulate it more closely than other forms of
speech. However, the government must makasonable distinctions, must narrowly tailor the
rules restricting commercial speech, and must show that government has a legitimate goal that

the law furthers.

9RGINR {IfA0 26ySR I 2AyOKStftQa 52ydzi | 2dasS Ay aSal
displayel large signs in store windows. The city ordered him to remove the signs because they
GA2t I GSR GKS OAleQa aidy O2RS>I gKAOK LINRPKAOAGSR 020
with signs. Salib sued, claiming that the sign code violated hisArivshdment rights. What was
the result, and why?
2. Jennifer is a freshman at her local public high school. Her sister, Jackie, attends a nearby
private high school. Neither school allows them to join its respective wrestling team;
only boys can wrestle aither school. Do either of them have a winning case based on
the equal protection clause of the Fourteenth Amendment?
3. The employees of the US Treasury Department that work the border crossing between

the United States and Mexico learned that they willdudvject to routine drug testing.
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The customs bureau, which is a division of the treasury department, announces this
policy along with its reasoning: since customs agents must routinely search for drugs
coming into the United States, it makes sense thaideorguards must themselves be
completely drugfree. Many border guards do not use drugs, have no intention of using
drugs, and object to the invasion of their privacy. What is the constitutional basis for
their objection?
4. Happy Time Chevrolet employs JigdBlek as a salesman. Bydalek takes part in a Gay
Pride March in Los Angeles, is interviewed by a local news camera crew, and reports that
he is gay and proud of it. His employer is not, and he is fired. Does he have any
constitutional causes of action agat his employer?
5. You begin work at the HapggoLucky Corporation on Halloween. On your second day
at work, you wear a political button on your coat, supporting your choice for US senator
in the upcoming election. Your boss, who is of a different palipersuasion, looks at
0KS odzid2y FyR aleéeasx a¢l 1S GKFEG adGdzZLAR odzidz2
your constitutional rights?
6. David Lucas paid $975,000 for two residential parcels on the Isle of Palms near
Charleston, South Carolina. His intention was to build houses on them. Two years later,
the South Carolina legislature passed a statute that prohibited building beachfront
properties. The purpose was to leave the dunes system in place to mitigate the effects of
hurricanes and strong storms. The South Carolina Coastal Commission created the rules
and regulations with substantial input from the community and from experts and with
protection of the dune system primarily in mind. People had been building on the
shoreline for years, with harmful results to localities and the state treasury. When Lucas
applied for permits to build two houses near the shoreline, his permits were rejette
ddzSRX I NHdAy3 (KIFIGd GKS {2dziK /FNRftAYyl fS3IAat
GNRF S {2dziK /I NRftAYyl O2yOSRSR GKI G 06SOFdza$s
effectively worth zero. Has there been a taking under the Fifth Amendif@ant
incorporated through the Fourteenth Amendment), and if so, what should the state owe

to Lucas? Suppose that Lucas could have made an additional $1 million by building a
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house on each of his parcels. Is he entitled to recover his original purchasephise
potential profits?
1. Harvey filed a suit against the state of Colorado, claiming that a Colorado state law violates the
commerce clause. The court will agree if the statute
a. places an undue burden on interstate commerce
b. promotes the public health, safety, morals, or general welfare of Colorado
c. NB3dzA  1Sa SO2y2YAO I OGAGAGASEAE SAGKAY GKS &
d. aandb

C:

e. bandc

The state legislature in Maine enacts a law that directly conflicts with a federal law. Mapco
Industries, located in Rttand, Maine, cannot comply with both the state and the federal law.
a. Because of federalism, the state law will have priority, as long as
Maine is using its police powers.
b. . SOl dzaS GKSNBQa | O2yFfAOQGX 020K Il ga
federalgovernment will have to work out a compromise of some sort.
c. The federal law preempts the state law.

d. Both laws govern concurrently.

Hannah, who lives in Ada, is the owner of Superior Enterprises, Inc. She believes that certain
actions in the state of Ohimfringe on her federal constitutional rights, especially those found in the Bill
of Rights. Most of these rights apply to the states under

a. the supremacy clause
b. the protection clause
c. the due process clause of the Fourteenth Amendment

d. the Tenth Amendment
Minyéézﬁl- Sy’l-él‘jé | adl ddzi§ GKI G olya I ¢t I-R@SNJE)\&)\)/EI
GAYRSOSyGodé Ly aAOKAIlLYyS I'INRY /lFfft26l& FYyR KAada ONRGKS]

that they decide to call Old Fart Ale. In their marketing, the beagthave a label in which an older man in
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a dirty Fshirt is sitting in easy chair, looking disheveled and having a-legegrowth of stubble on his

chin. It appears that the man is in the process of belching. He is also holding a can of Old Fagt Ale. Th

Minnesota liquor commission orders all Minnesota restaurants, bars, and grocery stores to remove Old

Cl NI
to be
a.
b.
C.
d.

1'fS FTNRBY GKSANJ aKSt@Sad ¢KS adlaS adrddziS I'yR GKS

a violation of the Tenth Amendment

a vidation of the First Amendment

GA2FfLFGA2Y 2F GKS /lFtft26l2aQ NARIAKG G2 Sl

a violation of the commerce clause, since only the federal laws can prevent an

NIAOES 2F O2YYSNOS FTNRY SYyiSNAy3a Ayildz aAh

Raunch Unlimited, ¥irginia partnership, sells smut whenever and wherever it can. Some of its

YIGSNRL €

Ad 420408y Sé 06YSSGA WHlervi GafforfigdzhdNBINGds / 2 dzNIi Q3 RS T

child pornography. North Carolina has a statute that criminalizes obsceniiigt &ve possible results if a

store in Raleigh, North Carolina, carries Raunch merchandise?

clt

d.

eF

The partners could be arrested in North Carolina and may well be

convicted.

The materials in Raleigh may be the basis for a criminal conviction.

The materials are2 § SO0 SR dzy RSNJ 4 KS CANRG ! YSYR'
speech.

The materials are protected under state law.

aandb

SELFTEST ANSWERS

[ KI Lpd S NJ
l RYAYA&UGNY GAQGS [ &
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LEARNING OBJECTIVES

After reading this chapter, you should be able to do the following:

1. Understand the purpose served by federal administrative agencies.

2. Know the difference between executive branch agencies and independent agencies.
3. Understand the political control of agencies by the president and Congress.

4. Describe how agencies make ruéasl conduct hearings.

5. Describe how courts can be used to challenge administrative rulings.

From the 1930s on, administrative agencies, law, and procedures have virtually remade our government
and much of private life. Every day, business must deal with rules and decisions of state and federal
administrative agencies. Informally, such rules are often called regulations, and they differ (only in their
source) from laws passed by Congress and signed into law by the president. The rules created by agencies
are voluminous: thousands of new regulations pour forth each year. The overarching question of whether
there is too much regulationd or the wrong kind of regulation 6 of our economic activities is an important
one but well beyond the scope of this chapter, inwhich we offer an overview of the purpose of

administrative agencies, their structure, and their impact on business.

5.1 Administrative AgenciesTheir Structureand Powers
LEARNING OBJECTIVES

1. Explain the reasons why we have federal administradiyencies.
2. Explain the difference between executive branch agencies and independent agencies.
3. Describe the constitutional issue that questions whether administrative agencies could
have authority to make enforceable rules that affect business.
Why Have Admiistrative Agencies?
The US Constitution mentions only three branches of government: legislative, executive, and judicial
(Articles I, 11, and IIl). There is no mention of agencies in the Constitution, even though federal agencies
are sometimes referredtoas At he fourth branch of government. o The
legitimacy of federaladministrative agenciesto make rules that have the same binding effect as statutes by

Congress.
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Most commentators note that having agencies with rule-making power is a practical necessity: (1)

Congress does not have the expertise or continuity to develop specialized knowledge in various areas (e.g.,
communications, the environment, aviation). (2) Because of this, it makes sense for Congress to set forth
broad statutory guidance to an agency and delegate authority to the agency to propose rules that further

the statutory purposes. (3) As long as Congress makes this delegating guidance sufficiently clear, it is not
del egating i mproper | y.retbofvag@mnugdefmedsitdsgin egsence) giving anays a
its constitutional power to some other group, and this it cannot do.

Why Regulate the Economy at All?

The market often does not work properly, as economists often note. Monopolies, for example, happen in

the natural course of human events but are not always desirable. To fix this, welkconceived and

objectively enforced competition law (what is called antitrust law in the United States) is needed.
Negative externaliti es eramgld, aslvesediid tortdagy Chapter a"sitroduetiod . For
to Tort Law"), people and business organizations often do things that impose costs (damages) on others,

and the legal system will tryd through the award of compensatory damagesd to make fair adjustments. In
terms of the ideal conditions for a free market, thi
compensate for negative externalities: those costs imposed on people who have not voluntarily consented

to bear those costs.

In terms of fre edoms to enter or leave the market, the US constitutional guarantees of equal protection

can prevent local, state, and federal governments from imposing discriminatory rules for commerce that
would keep minorities, women, and gay people from full participa tion in business. For example, if the

small town of Xenophobia, Colorado, passed a law that required all business owners and their employees

to be Christian, heterosexual, and married, the equal protection clause (as well as numerous state and
federal equa opportunity employment laws) would empower plaintiffs to go to court and have the law

struck down as unconstitutional.

Knowing that information is power, we will see many laws administered by regulatory agencies that seek

to level the playing field of economic competition by requiring disclosure of the most pertinent

information for consumers (consumer protection laws), investors (securities laws), and citizens (e.g., the

toxics release inventory laws in environmental law).
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Ideal Conditions for a Free Mket

There are many buyers and many sellers, and none of them has a substantial share of
the market.

. All buyers and sellers in the market are free to enter the market or leave it.

All buyers and all sellers have full and perfect knowledge of what otherbuyers and
sellers are up to, including knowledge of prices, quantity, and quality of all goods being
bought or sold.

The goods being sold in the market are similar enough to each other that participants do
not have strong preferences as to which seller orbuyer they deal with.

The costs and benefits of making or using the goods that are exchanged in the market
are borne only by those who buy or sell those goods and not by third parties or people
Afexternal 0o to the market tfieaxnxsacmhalointi éSha) i
. All buyers and sellers are utility maximizers; each participant in the market tries to get
as much as possible for as little as possible.

There are no parties, institutions, or governmental units regulating the price, quantity,

or quality of any of the goods being bought and sold in the market.

In short, some forms of legislation and regulation are needed to counter a tendency toward consolidation
of economic power (Chapter 48 "Antitrust Law") and discriminatory attitudes toward certain in dividuals
and groups (Chapter 50 "Employment Law") and to insist that people and companies clean up their own
messes and not hide information that would empower voluntary choices in the free market.

But there are additional reasons to regulate. For example, in economic systems, it is likely for natural
monopolies to occur. These are where one firm can most efficiently supply all of the good or service.
Having duplicate (or triplicate) systems for supplying electricity, for example, would be inefficient, so

most states have a public utilities commission to determine both price and quality of service. This is direct
regulation.

Sometimes destructive competition can result if there is no regulation. Banking and insurance are good
examples of this. Without government regulation of banks (setting standards and methods), open and

fierce competition would result in widespread bank failures. That would erode public confidence in banks
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and business generally. The current situation (circa 2011) of six major banksthatar e At oo bi g to f ai
however, an example of destructivenoncompetition.

Other market imperfections can yield a demand for regulation. For example, there is a need to regulate
frequencies for public broadcast on radio, television, and other wireless transmissions (for police, fire,
national defense, etc.). Many economists would also list an adequate supply of public goods as something
that must be created by government. On its own, for example, the market would not provide public goods
such as educaton, a highway system, lighthouses, a military for defense.

True laissezfaire capitalism & a market free from any regulation & would not try to deal with market
imperfections and would also allow people to freely choose products, services, and other arrangemeis
that historically have been deemed socially unacceptable. These would include making enforceable
contracts for the sale and purchase of persons (sl aver)
crack cocaine, votes for public office, grades 6r this course in business law, and even marriage
partnership.

Thus the free market in actual termsd and not in theory d consists of commerce legally constrained by
what is economically desirable and by what is socially desirable as well. Public policy objecives in the
social arena include ensuring equal opportunity in employment, protecting employees from unhealthy or
unsafe work environments, preserving environmental quality and resources, and protecting consumers
from unsafe products. Sometimes these objetives are met by giving individuals statutory rights that can
be used in bringing a complaint (e.g., Title VII of the Civil Rights Act of 1964, for employment
discrimination), and sometimes they are met by creating agencies with the right to investigate and

monitor and enforce statutory law and regulations created to enforce such law (e.g., the Environmental
Protection Agency, for bringing a lawsuit against a polluting company).

History of Federal Agencies

Through the commerce clause in the US Constitution, Congress has the power to regulate trade between
the states and with foreign nations. The earliest federal agency therefore dealt with trucking and railroads,
to literally set the rules of the road for interstate commerce. The first federal agency, the Interstate
Commerce Commission (ICC), was created in 1887. Congress delegated to the ICC the power to enforce
federal laws against railroad rate discrimination and other unfair pricing practices. By the early part of

this century, the ICC gained the power to fix rates. From the 1970s through 1995, however, Congress
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passed deregulatory measures, and the ICC was formally abolished in 1995, with its powers transferred to
the Surface Transportation Board.

Beginning with the Federal Trade Commission (FTC) in 1914,Congress has created numerous other
agencies, many of them familiar actors in American government. Today more than eighty-five federal
agencies have jurisdiction to regulate some form of private activity. Most were created since 1930, and
more than a thir d since 1960. A similar growth has occurred at the state level. Most states now have
dozens of regulatory agencies, many of them overlapping in function with the federal bodies.
Classification of Agencies

Independent agencies are different from federal executive departments and other executive agencies by
their structural and functional characteristics. Most executive departments have a single director,

administrator, or secretary appointed by the president of the United States. Independent agencies almost

always have a commission or board consisting of five to seven members who share power over the agency.

The president appoints the commissioners or board subject to Senate confirmation, but they often serve
with staggered terms and often for longer terms than a usual four-year presidential term. They cannot be
removed except for figood cause. o0 This means that
commissioners of a given independent agency. Most independent agencies have a statutory requirement
of bipartisan membership on the commission, so the president cannot simply fill vacancies with members
of his own political party.

In addition to the ICC and the FTC, the major independent agencies are the Federal Communications
Commission (1934), Securities and Exchange Commission (1934), National Labor Relations Board (1935),
and Environmental Protection Agency (1970). SeeNote 5.4 "ldeal Conditions for a Free Market" in the
sidebar.

By contrast, members of executive branch agencies serve at the pleasure ofhe president and are therefore
far more amenable to political control. One consequence of this distinction is that the rules that
independent agencies promulgate may not be reviewed by the president or his staffy only Congress may
directly overrule them & whereas the White House or officials in the various cabinet departments may
oversee the work of the agencies contained within them (unless specifically denied the power by

Congress).
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Powers of Agencies

Agencies have a variety of powers. Many of the original $atutes that created them, like the Federal
Communications Act, gave them licensing power. No party can enter into the productive activity covered

by the act without prior license from the agencyd for example, no utility can start up a nuclear power

plant unless first approved by the Nuclear Regulatory Commission. In recent years, the move toward
deregulation of the economy has led to diminution of some licensing power. Many agencies also have the
authority to set the rates charged by companies subjecttote agencyds jurisdiction. Fin
can regulate business practices. The FTC has general jurisdiction over all business in interstate commerce
to monitor and root out AfAunfair actso and fAdeceptive pi
(SEC) oversees the issuance of corporate securities and other investments and monitors the practices of
the stock exchanges.

Unlike courts, administrative agencies are charged with the responsibility of carrying out a specific
assignment or reaching agoal or set of goals. They are not to remain neutral on the various issues of the
day; they must act. They have been given legislative powers because in a society growing ever more
complex, Congress does not know how to legislate with the kind of detail that is necessary, nor would it
have the time to approach all the sectors of society even if it tried. Precisely because they are to do what
general legislative bodies cannot do, agencies are specialized bodies. Through years of experience in
dealing with similar problems they accumulate a body of knowledge that they can apply to accomplish

their statutory duties.

All administrative agencies have two different sorts of personnel. The heads, whether a single

administrator or a collegial body of commissioners, are political appointees and serve for relatively

limited terms. Below them is a more or less permanent staffd the bureaucracy. Much policy making

occurs at the staff level, because these employees are in essential control of gathering facts and presenting
data and argument to the commissioners, who wield the ultimate power of the agencies.

The Constitution and Agencies

Congress can establish an agency through legislation. When Congress gives powers to an agency, the
legislation is known as an enabling act. The concept that Congress can delegate power to an agency is
known as the delegation doctrine . Usually, the agency will have all three kinds of power: executive,

legislative, and judicial. (That is, the agency can set the rules that business must comply wih, can
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investigate and prosecute those businesses, and can hold administrative hearings for violations of those
rules. They are, in effect, rule maker, prosecutor, and judge.) Because agencies have all three types of
governmental powers, important constit utional questions were asked when Congress first created them.
The most important question was whether Congress was giving away its legislative power. Was the
separation of powers violated if agencies had power to make rules that were equivalent to legisléive
Statutes?
In 1935, in SchechterPoultry Corp. v. United States, the Supreme Court overturned the National
Industrial Recovery Act on the ground that the congressional delegation of power was too broad. ™ Under
the law, industry trade groups were granted the authority to devise a code of fair competition for the
entire industry, and these codes became law if approved by the president. No administrative body was
created to scrutinize the arguments for a particular code, to develop evidence, or to testone version of a
code against another. Thus it was unconstitutional for the Congress to transfer all of its legislative powers
to an agency. In later decisions, it was made clear that Congress could delegate some of its legislative
powers, but only if the delegation of authority was not overly broad.
Still, some congressional enabling acts are very broad, such as the enabling legislation for the
Occupational Safety and Health Administration (OSHA), which is given the authority to make rules to
provide for safe and healthful working conditions in US workplaces. Such a broad initiative power gives
OSHA considerable discretion. But, as noted in Section 5.2 "Controlling Administrative Agencies", there
are both executive and judicial controls over administrative agency activities, as well as ongoing control by
Congress through funding and the continuing oversight of agencies, both in hearings and through
subsequent statutory amendments.
Congress creates administrative agencies through enablingladtsese acts, Congress must delegate
authority by giving the agency some direction as to what it wants the agency to do. Agencies are usually
given broad powers to investigate, set standards (promulgating regulations), and enforce those standards.
Most agencies are executive branch agencies, but some are independent.

EXERCISES

1. Explain why Congress needs to delegate-rméking authority to a specialized agency.
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2. Explain why there is any need for interference in the market by means of laws or

regulations.

[1] SchechtePoultryCorp.v. United States 295US495(1935).

5.2 ControllingAdministrative Agencies
LEARNING OBJECTIVES

1. Understand how the president controls administrative agencies.

2. Understand how Congress controls administrative agencies.

3. Understandhow the courts can control administrative agencies.

During the course of the past seventy years, a substantial debate has been conducted, often in shrill terms, about the
|l egitimacy of administrative | awmaking. bneheri ndaosstmyi sheka
to regulate. Another is that they overregulate, stifling individual initiative and the ability to compete. During the

1960s and 1970s, a massive outpouring of federal law created many new agencies and greatly strengthedehe hands
of existing ones. In the late 1970s during the Carter administration, Congress began to deregulate American society,
and deregulation increased under the Reagan administration. But the accounting frauds of WorldCom, Enron, and
others led to the SarbanesOxley Act of 2002, and the financial meltdown of 2008 has led to reregulation of the
financial sector. It remains to be seen whether the Deepwater Horizon oil blowout of 2010 will lead to more
environmental regulations or a rethinking on how to m ake agencies more effective regulators.

Administrative agencies are the focal point of controversy because they are policymaking bodies, incorporating facets
of legislative, executive, and judicial power in a hybrid form that fits uneasily at best in the framework of American
government (see~igure 5.1"Major Administrative Agenciesof the United States'). They are necessarily at the center
of tugging and hauling by the legislature, the executive branch, and the judiciary, each of which has different meansof
exercising political control over them. In early 1990, for example, the Bush administration approved a Food and Drug
Administration regulation that limited disease -prevention claims by food packagers, reversing a position by the

Reagan administration in 1987 permitting such claims.
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Figure 5.1Major Administrative Agenciesof the United States

The major independent regulatory agencies Department of Housing and Urban Development
Consumer Product Safety Commission Department of the Interior
Environmental Protection Agency U.S. Fish and Wildlfe Service
Equal Employment Opportunity Commission Natlonal Park Service
Federal Communications Commission Bureau of Indian Affairs
Federal Energy Requlatory Commission Minerals Management Service
Federal Reserve Commission of Justice
Federal Trade Commission F.B). (Federal Bureau of Investigation)
National Labor Relations Board Antitrust Division
Occupational Safety and Health Administration Civil Division
Securities ad Exchange Commission Criminal Divigion
The major agencies within the Executive Branch* Drug Enforcement Administration
Department of Agriculture Department of Labor
Farmers Home Administration Department of State
Forest Service Department of Transportation
Food Safety and Inspection Service Federal Aviation Administration
Rurai Electrification Administration Federal Highway Administration
of Commerce Federal Rallroad Admintstration
Bureau of the Census Natlonal Highway Traffic Safety Administration
Bureau of Export Administration United States Coast Guard
Patent and Trademark Office Department of Treasury
National Institute of Standards Bureay of Akcohol, Tobacco, and Firearms
Department of Defense Internal Revenue Service
Army, Alr Force, Navy, Marines United States Mint
Department of Education Bureau of Engraving and Printing
Department of Energy
Department of Health and Human Services
Department of Homeland Security
Transportation Security Administration

LS. Customs and Border Protection

U.S, Citizenship and immigration Services
United States Coast Guard

United States Secret Service

* With selected well-known sub-departments.

Legislative Control
Congress can always pass a law repealing a regulation that an agency promulgates. Because this is a time
consuming process thatruns counter to the reason for creating administrative bodies, it happens rarely.

Another approach to controlling agencies is to reduce or threaten to reduce their appropriations. By
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retaining ultimate control of the purse strings, Congress can exercise casiderable informal control over
regulatory policy.
Executive Control
The president (or a governor, for state agencies) can exercise considerable control over agencies that are
part of his cabinet departments and that are not statutorily defined as indepen dent. Federal agencies,
moreover, are subject to the fiscal scrutiny of the Office of Management and Budget (OMB), subject to the
direct control of the president. Agencies are not permitted to go directly to Congress for increases in
budget; these requestsmust be submitted through the OMB, giving the president indirect leverage over
the continuation of administrators®é programs and pol i ci
Judicial Review of Agency Actions
Administrative agencies are creatures of law and like everyone else must obey thedw. The courts have
jurisdiction to hear claims that the agencies have overstepped their legal authority or have acted in some
unlawful manner.
Courts are unlikely to overturn administrative actions, believing in general that the agencies are better
situated to judge their own jurisdiction and are experts in rulemaking for those matters delegated to them
by Congress. Some agency activities are not reviewable, for a number of reasons. However, after a
business (or some other interested party) has exhausted # administrative remedies, it may seek judicial
review of a final agency decision. The reviewing court is often asked to strike down or modify agency
actions on several possible bases (se&ection 5.5.2 "Strategies for Obtaining Judicial Review" on
ASteguites for Obtaining Judicial Reviewo) .
KEY TAKEAWAY

Administrative agencies are given unusual powers: to legislate, investigate, and adjudicate. But these

powers are limited by executive and legislative controls and by judicial review.
1. Find thewebsite of the Consumer Product Safety Commission (CPSC). Identify from that

site a product that has been banned by the CPSC for sale in the United States. What

reasons were given for its exclusion from the US market?

Saylor URLhttp://www.saylor.org/books Saylor.org
@989 182



http://creativecommons.org/licenses/by-nc-sa/3.0/
http://www.saylor.org/books

2. What has Congress told the CPSC tindts enabling act? Is this a clear enough
mandate to guide the agency? What could Congress do if the CPSC does something that

may be outside of the scope of its powers? What can an affected business do?

5.3 TheAdministrative ProcedureAct
LEARNING OBJED/ES

1. Understand why the Administrative Procedure Act was needed.

2. Understand how hearings are conducted under the act.

3. Understand how the act affects rulemaking by agencies.

In 1946, Congress enacted theAdministrative Procedure Act (APA). This fundamental statute detailed for all
federal administrative agencies how they must function when they are deciding cases or issuing regulations, the two
basic tasks of administration. At the state level, the Model State Administrative Procedure Act, issued in 1946 ard
revised in 1961, has been adopted in twentyeight states and the District of Columbia; three states have adopted the
1981 revision. The other states have statutes that resemble the model state act to some degree.

TriakType Hearings

Deciding cases is amajor task of many agencies. For example, the Federal Trade Commission (FTC) is
empowered to charge a company with having violated the Federal Trade Commission Act. Perhaps a seller
is accused of making deceptive claims in its advertising. Proceeding in amanner similar to a court, staff
counsel will prepare a case against the company, which can defend itself through its lawyers. The case is
tried before an administrative law judge (ALJ), formerly known as an administrative hearing examiner.
The change in romenclature was made in 1972 to enhance the prestige of ALJs and more accurately
reflect their duties. Although not appointed for life as federal judges are, the ALJ must be free of
assignments inconsistent with the judicial function and is not subject to supervision by anyone in the
agency who carries on an investigative or prosecutorial function.

The accused parties are entitled to receive notice of the issues to be raised, to present evidence, to argue,
to cross-examine, and to appear with their lawyers. Ex parte (eks PARtay) communications d contacts
between the ALJ and outsiders or one party when both parties are not presen® are prohibited. However,
the usual burden-of-proof standard followed in a civil proceeding in court does not apply: the ALJ is not
bound to decide in favor of that party producing the more persuasive evidence. The rule in most

admi ni strative proceedings is fAisubstanti al evidence, 0
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necessarily overwhelming evidence, either. The ALJ in mostcases will write an opinion. That opinion is

not the decision of the agency, which can be made only by the commissioners or agency head. In effect,

the ALJG6s opinion is appealed to the commission itself.
Certain types of agency actions that have a direcimpact on individuals need not be filtered through a full -

scale hearing. Safety and quality inspections (grading of food, inspection of airplanes) can be made on the

spot by skilled inspectors. Certain licenses can be administered through tests without a hearing (a test for

a driverds |icense), and some decisions can be made by
Rulemaking

Trial -type hearings generally impose on particular parties liabilities based on past or present facts.

Because these cses will serve as precedents, they are a partial guide to future conduct by others. But they

do not directly apply to nonparties, who may argue in a subsequent case that their conduct does not fit

within the holding announced in the case. Agencies can affet future conduct far more directly by

announcing rules that apply to all who come within the
The acts creating most of the major federal agencies expressly grant them authority to engage in

rulemaking. This means, in essence, authoity to legislate. The outpouring of federal regulations has been

immense. The APA directs agencies about to engage in rulemaking to give notice in

the <em class="emphasis">Federal Register</em class="emphasis"> of their intent to do so. The Federal

Register is published daily, Monday through Friday, in Washington, DC, and contains notice of various

actions, including announcements of proposed rulemaking and regulations as adopted. The notice must

specify the time, place, and nature of the rulemaking and offer a description of the proposed rule or the

issues involved. Any interested person or organization is entitled to participate by submitting written

fdata, views or arguments. o Agencies are not |l egally r
they often do so.

The procedure just described is known as Ainformal o r ul
Aformal 06 rul emaking, defined as those instances in whi
make rules fion theéumécogr doaftaear agepmey hearing. 0 When e
agencies musthold an adversary hearing.

Administrative regulations are not legally binding unless they are published. Agencies must publish in

the Federal Register the text of final regulations, which ordinarily do not become effective until thirty
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days later. Every year the annual output of regulations is collected and reprinted in
the <em class="emphasis">Codeof Federal Regulations (CFR)</em class="emphasis">, a multivolume
paperback series containing all federal rules and regulations keyed to the fifty titles of the US Code (the
compilation of all federal statutes enacted by Congress and grouped according to subject).
KEY TAKEAWAY
Agencies make rules that have thame effect as laws passed by Congress and the president. But such
rules (regulations) must allow for full participation by interested parties. The Administrative Procedure Act
(APA) governs both rulemaking and the agency enforcement of regulationg, anodides a process for

fair hearings.

EXERCISES

1. Go tohttp://www.regulations.gov/search/Regs/home.html#homBrowse the site. Find
a topic that interests you, and then find a proposegulation. Notice how comments
on the proposed rule are invited.

2. Why would there be a trial by an administrative agency? Describe the process.

5.4 Administrative Burdenson BusinesOperations
LEARNING OBJECTIVES

=

Describe the paperwork burden imposed by administrative agencies.

2

Explain why agencies have the power of investigation,velmat limits there are to that

power.

W

Explain the need for the Freedom of Information Act and how it works in the US legal
system.

The Paperwork Burden

The administrative process is not frictionless. The interplay between government agency and private
enterprise can burden business operations in a number ofways. Several of these are noted in this section.
Deciding whether and how to act are not decisions that government agencies reach out of the blue. They
rely heavily on information garnered from business itself. Dozens of federal agencies require corporations
to keep hundreds of types of records and to file numerous periodic reports. The Commission on Federal
Paperwork, established during the Ford administration to consider ways of reducing the paperwork
burden, estimated in its final report in 1977 that the total annual cost of federal paperwork amounted to
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